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To: THE HONORABLE EDMUND G. BROWN ]JR.
Governor of California and
THE LEGISLATURE OF CALIFORNIA

The California Law Revision Commission was directed by
Resolution Chapter 202 of the Statutes of 1957 to make a study
to determine whether the law relating to attachment,
garnishment, and property exempt from execution should be
revised. The scope of this study was expanded by Resolution
Chapter 45 of the Statutes of 1974 to include all aspects of the
law relating to creditors’ remedies. This recommendation deals
with one aspect of the creditors’ remedies study—wage
garnishment procedure.

The Commission has submitted recommendations relating to
wage garnishment procedure and related matters to prior
sessions of the Legislature. See Recommendation Relating to
Attachment, Garnishment, and Exemptions From Execution:
Employees’ Earnings Protection Law, 10 CAL. L. REVISION
CoMM’N REeEPORTS 701 (1971). (The recommended
legislation—Senate Bill 88 of the 1972 Regular Session—was not
enacted; upon recommendation of the Senate Judiciary
Committee, the bill was referred to the Senate Committee on
Rules to be assigned to a proper committee for interim study.)
See also Recommendation Relating to Wage Garnishment and
Related Matters, 11 CAL. L. REVISION COMM’N REPORTS 101
(1973). (The recommended legislation—Assembly Bill 101 of
the 1973-74 Regular Session—was not enacted; the bill passed
the Assembly, was reported favorably by the Senate Judiciary
Committee, but died in the Senate Finance Committee during
the final days of the 1974 session.) See also Recommendation
Relating to Wage Garnishment Exemptions (December 1974),

(603)
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to be reprinted in 12 CAL. L. REVISION COMM’N REPORTS 901
(1974). (The recommended legislation—Assembly Bill 90 of the
1975-76 Regular Session—had passed the Assembly and was
pending in the Senate at the time this recommendation was
sent to the printer.)

In preparing this new recommendation, the Commission has
considered the objections made to its earlier recommendations.

Respectfully submitted,
MARC SANDSTROM
Chairman
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SUMMARY OF RECOMMENDATIONS

The changes recommended by the Commission would
result in significant improvements in wage garnishment
procedure. Some of the beneficial effects the
recommended changes would have on the most directly
~ affected groups—employers, employees, creditors—are
summarized below. o ‘

- Employers ‘
A  primary objective of the Commission’s
recommendations is to provide a wage garnishment
‘procedure that minimizes the burden that such
garnishments impose on employers. S ‘
Forms and instructions. Instructions prepared by the
Judicial Council will explain the employer’s duties under a
- wage garnishment order. Forms adopted by the Judicial
Council will minimize the employer’s burden in complying
with the order. ‘ , ‘ ,
Mail service. Mail service of earnings withholding
orders by the levying officer will enable the employer to
process garnishment orders to the appropriate department
~ or person for action without disruption of normal business
procedures. S ‘
Service charge. A one-dollar service charge the
employer will be permitted to make each time he withholds
earnings will lessen the employer’s economic burden.
Withholding table. A withholding table supplied to the
employer will make it relatively simple to determine the
amount to be withheld. Withholding will be on the basis of
the employee’s gross earnings, and the need to compute
“disposable earnings” will be eliminated. P '
Delay in effective date of order. A 10-day delay in the
effective date of a withholding order will avoid the need to
compute the amount to be withheld for only part of a pay
period and will permit the employer to process the order
in a businesslike way rather than having to withhold on
earnings due on the date the order is received.
Reduction in number of wage garnishments. Greater
protection afforded the earnings of low income employees
will reduce the number of cases where withholding is
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required, and a five-dollar minimum on the amount to be
withheld will avoid the need to deduct small amounts
where the cost to the employer may exceed the amount
received by the creditor.

Monthly payment. A provision for monthly payment by
the employer of withheld earnings will avoid the necessity
of preparing and sending a check for the withheld earnings
after each payday. v

Protection  from  lLability for good faith
errors. Provisions are included that will protect the
employer from civil or criminal liability for good faith
errors.

Employees
The Commission’s recommendations also provide
significant benefits to employees.

Greater protection for low income employees with
dependents. Substantial reductions will be made in the
amount to be withheld from the earnings of low income
employees with dependents.

Withholding table. Use of a withholding table based on
gross earnings will greatly simplify the computation of the
proper amount to be withheld and will make it easier for
the employee to discover any errors made by the employer
in computing the amount to be withheld.

Avoidance of need to claim exemption. The adequacy
of the protection afforded by the withholding table system
will reduce the need to claim a hardship exemption.

Hardship exemption. A sensible “hardship exemption”
will be provided that cannot be defeated on the ground that
the underlying debt was incurred for a “common
necessary.” Where it is necessary for the employee to claim
the hardship exemption, the streamlined procedure and
information provided the employee will assist him in
making his claim. ‘

Mail service. Authorization to use mail service in the
ordinary case will substantially reduce the cost of wage
garnishment, a cost that ultimately is paid by the employee.
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Tax delinquency withholding orders. The harsh effects
of a withholding order for delinquent state taxes will be
mitigated.

Wage assignments. The employee will be permitted to
revoke a wage assignment (other than a wage assignment
for support under Civil Code Section 4701) insofar as it
relates to wages unearned at the time he revokes the
assignment.

Creditors

The establishment of a simple, businesslike procedure for
the collection of judgments through wage garnishment is
the primary benefit creditors would receive under the
recommended legislation. Clear answers to a large number
of procedural questions will be provided. A series of forms
will be available to permit easy compliance with statutory
requirements. The Judicial Council and levying officers will
be a ready source of reliable information concerning wage
garnishment procedure. Other benefits to creditors are
listed below.

Mail service. Use of mail service by the levying officer
will be authorized. Not only will this reduce the cost of
wage garnishments but it will also significantly reduce the
fees that a creditor now has to advance to the levying
officer. A flat $6.50 fee is recommended to cover all duties
of the levying officer in a wage garnishment, including
service costs and receiving and paying over amounts
received from the employer.

Earnings withholding tables. The earnings withholding
tables will enable the creditor more easily to determine
whether the correct amount has been withheld from the
employee’s earnings. Disputes between creditors and
employers will be minimized by using gross income as the
basis for withholding since this will avoid the possibility of
the subtraction of improper items in computing the amount
of “disposable earnings.”

Minimizing hardship exemption hearings. Protecting
more adequate amounts of a debtor’s earnings without the
requirement that he claim a hardship exemption should
significantly reduce the number of cases where a hardship
exemption will be claimed, thus reducing the creditor’s
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burden in attending court hearings. The requirement that
the debtor submit a complete financial statement with his
claim for the hardship exemption and that the creditor be
provided a copy of the statement prior to the hearing on the
claim should assist the creditor in determining which claims
he will resist (thus avoiding his attending court hearings
where the exemption is clearly justified) and also will assist
the creditor in recovering the full amount he is allowed by
law.

Garnishment of earnings of public employees. The
uniform procedure will make the continuing levy and mail
service procedure available for the garnishment of earnings
of public employees, thus avoiding the need to resort to
multiple levies.

Goodwill of employers. The recommended legislation is
carefully designed to make compliance with wage
garnishment orders as easy as possible for employers. The
improved procedures should do much to minimize
employer ill will created by wage garnishments and to
combat the possible tendency of some employers to avoid
the problems created by a wage garnishment by
discharging the employee.

Avoidance of debtor’s bankruptcy. The more adequate
protection given the earnings of the debtor should be
sufficient to encourage the debtor who is pushed by a
number of creditors to discharge the judgments against him
over a period of time rather than resorting to bankruptey.

Priorities among creditors. A fair and equitable system
for dealing with priorities among creditors will be provided.
In addition, the judgment debtor will be prevented from
giving one creditor preference over others by a wage
assignment.

Enforcing  employer compliance. Although the
recommended statute would protect the employer from
liability for good faith errors, it includes provisions that will
preclude the employer and employee from deferring or
accelerating the payment of earnings to defeat the
creditor’s rights and will authorize civil actions by creditors
to obtain the amounts that employers are required to
withhold but fail to withhold and pay over to the creditor.
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INTRODUCTION

Judgment creditors' favor wage garnishment because it
reaches the judgment debtor’s earnings while still in the
hands of his employer and because the possibility of a wage
garnishment often compels the debtor to make payments
on the judgment.? Code of Civil Procedure Section 682.3
provides the procedure for a wage garnishment:

682.3. (a) Whenever the levy of execution is against the
earnings of a judgment debtor, the employer served with the
writ of execution shall withhold the amount specified in the
writ from earnings then or thereafter due to the judgment
debtor and not exempt under Section 690.6, and shall pay
such amount, each time it is withheld, to the sheriff,
constable or marshal who served the writ. If such person
shall fail to pay each amount to the sheriff, constable or
marshal, the judgment creditor may commence a
proceeding against him for the amounts not paid. The
execution shall terminate and the person served with the
writ shall cease withholding sums thereunder when any one
of the following events takes place:

(1) Such person receives a direction to release from the
levying officer. Such release shall be issued by the levying
officer in any of the following cases:

(a) Upon receipt of a written direction from the
judgment creditor.

(b) Upon receipt of an order of the court in which the
action is pending, or a certified copy of such order,
discharging or recalling the execution or releasing the
property. This subdivision shall apply only if no appeal is
perfected and undertaking executed and filed as provided in
Section 917.2 or a certificate to that effect has been issued by
the clerk of the court.

(c) In all other cases provided by law.

! Before judgment, all earnings are exempt from attachment. See Code Civ. Proc.
§ 690.6(a) (existing law) and § 487.020(c) (Cal. Stats. 1974, Ch. 1516, § 49, effective
January 1, 1976).

% See E. Jackson, California Debt Collection Practice § 9.73 at 186 (Cal. Cont. Ed. Bar
1968).
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(2) Such person has withheld the full amount specified in
the writ of execution from the judgment debtor’s earnings.

(3) The judgment debtor’s employment is terminated by
a resignation or dismissal at any time after service of the
execution and he is not reinstated or reemployed within 90
days after such termination.

(4) A period of 90 days has passed since the time such
person was served with the writ of execution.

(b) At any time after a levy on his earnings the judgment
debtor may proceed to claim a full exemption of his earnings
in accordance with the provisions of Sections 690.6 and
690.50. The exemption so claimed shall extend to any wages
withheld pursuant to the levy of execution whether or not
withheld after the claim of exemption is filed.

(c) Subject to the provisions of Section 690.50, the sheriff,
constable or marshal who serves the writ of execution and
receives the amounts withheld from the judgment debtor’s
earnings, shall account for and pay to the person entitled
thereto, all sums collected under the writ, less his lawful fees
and expenses at least once every 30 days, and make return
on collection thereof to the court.

Section 682.3 imposes a continuing duty on the debtor’s
employer for a 90-day period to withhold and pay over to
the levying officer the required amounts and deals with
other aspects of wage garnishment. The amount to be
withheld by the employer pursuant to a wage garnishment
is determined by Section 690.6° which is the subject of a

3 Section 690.6 (as amended by Cal. Stats. 1974, Ch. 1516, § 17, which becomes operative
on January 1, 1976) provides:

690.6. (a) One-half or such greater portion as is allowed by statute of the
United States, of the earnings of the debtor received for his personal services
rendered at any time within 30 days next preceding the date of a withholding by
the employer under Section 682.3, shall be exempt from execution without filing
a claim for exemption as provided in Section 690.50,

(b) All earnings of the debtor received for his personal services rendered at
any time within 30 days next preceding the date of a withholding by the
employer under Section 682.3, if necessary for the use of the debtor’s family
residing in this state and supported in whole or in part by the debtor, unless the
debts are:

(1) Incurred by the debtor, his wife, or his family for the common necessaries
of life.

(2) Incurred for personal services rendered by any employee or former
employee of the debtor.

(c) The court shall determine the priority and division of payment among all
of the creditors of a debtor who have levied an execution upon nonexempt
earnings upon such basis as is just and equitable.
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separately published recommendation submitted to the
1975 legislative session.*

This recommendation covers the area of wage
garnishment procedure and proposes enactment of a new
comprehensive statute that the Commission believes will
significantly reduce the cost of wage garnishments, greatly
alleviate the hardship such garnishments cause employers,
and make numerous other improvements in wage
garnishment procedure.

UNIFORM WAGE GARNISHMENT PROCEDURE

Under existing law, there are three different procedures®
whereby the earnings of employees may be garnished:
(1) In the ordinary case, the judgment creditor obtains
a writ of execution and a public officer executes the levy by
personal service on the employer.®

(2) Numerous statutory provisions permit mail service of
orders to withhold an employee’s earnings to secure
payment of a delinquent state tax liability.’

(3) The earnings of a public employee may be garnished
by filing an abstract or transcript of judgment with the
employing public entity.?

The Commission recommends the enactment of a
comprehensive statute to provide a uniform procedure to
cover wage garnishments. The details of the
comprehensive statute are described below.

(d) Any creditor, upon motion, shall be entitled to a hearing in the court in
which the action is pending or from which the writ issued for the purpose of
determining the priority and division of payment among all the creditors of the
debtor who have levied an execution upon nonexempt earnings pursuant to this
section.

* See Recommendation Relating to Wage Garnishment Exemptions (December 1974),
to be published in 12 Cal. L. Revision Comm’n Reports 901 (1974).

® Civil Code Section 4701, which provides a compulsory wage assignment to enforce a
support judgment, will not be affected by the Commission’s recommendation.

¢ Code Civ. Proc. § 681 et seq.

" For a listing, see notes 26-28 infra.

® Code Civ. Proc. § T10.
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SERVICE BY MAIL: FLAT FEE FOR
SERVICES OF LEVYING OFFICER

California law presently requires that writs of execution
be levied by personal service by the sheriff, constable, or
marshal.® However, the use of the sheriff or marshal as a
high-priced messenger when a creditor is attempting to
reach an asset like earnings is generally an extravagant
waste of time and money." The United States Postal Service
can perform the same task for a very modest cost. It is in the
interest of creditors (who must advance the costs of
personal service), debtors (who must ultimately bear the
costs of personal service), and the public generally" that
the function of service be performed in the most efficient
and economical manner.

Experience demonstrates that personal service is not a
necessary element in wage garnishment procedure.
Representatives of the Franchise Tax Board report that no
significant problems have resulted from the use of mail
service for orders to withhold earnings for delinquent state
taxes. Accordingly, the Commission recommends that the
levying officers be authorized to make service of
documents and notices in wage garnishment cases by
registered or certified mail, return receipt requested, and
that service by personal delivery be required only where
the return receipt from the employer is not received within
15 days from the date of deposit of the document or notice
in the mail.

The use of mail service in wage garnishments should
result in substantial savings in the cost of service.”” As a
result of these savings, the Commission recommends that a
flat fee of $6.50 be authorized for all duties of the levying
officer in a wage garnishment."

® Code Civ. Proc. §§ 682, 687.

1 The fees charged by the levying officer may include a fee ($5) for service of the writ
(Govt. Code § 26722), an additional collection fee (not less than $1) (Govt. Code
§ 26739), and charges for mileage one-way at 70 cents a mile (Govt. Code § 26746).

! Despite the fact that the sheriffs and marshals charge a fee for each levy made, it has
been estimated that the county—its taxpayers—pays 30 to 50 percent of the expenses
of collection. Brunn, Wage Garnishment in California—A Study and
Recommendations, 533 Cal. L. Rev. 1214, 1222 (1965).

1 See note 10 supra.

13 The Commission is advised by some levying officers that the $6.50 fee will produce the
same amount as is now produced by the existing fee schedule, taking into account
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CONTINUING LEVY PROCEDURE

Code of Civil Procedure Section 682.3 provides that the
levy of a writ of execution upon the earnings of a debtor
imposes a continuing duty on the debtor’s employer for a
specified period to withhold and pay over the required
amounts to the levying officer.

A significant oversight in the legislation providing for the
continuing levy was its failure to make the procedure
applicable to the garnishment of earnings of public
employees. In the case of a public employee, the creditor
can garnish only amounts owing to the employee at the
time the abstract or transcript of judgment is served on the
public entity." Typically, therefore, to satisfy his judgment,
the creditor is required to levy on wages a number of times.
Such multiple levies impose an unreasonable cost and
nuisance burden on debtors, creditors, public entities, and
the courts. In addition, the Commission has been advised
that the use of the abstract of judgment procedure has in
some instances resulted in the withholding from the
employee’s earnings of an amount in excess of that due the
creditor.

Hardships on employers are also caused by the existing
continuing levy scheme. The employer must withhold on
earnings due at the time of service of the order. In the case
of a large business, this can create serious problems of
compliance. Moreover, the employer must pay amounts
withheld to the levying officer each time earnings are
withheld, requiring numerous bookkeeping transactions
for what are frequently small amounts.

Another drawback of the existing scheme is that it gives
a preferred position to the creditor who first resorts to legal

the savings that will result from mail service and other improvements in the wage
garnishment procedure. For example, Section 682.3 requires that the levying officer
receive amounts withheld by the employer and pay these amounts over to the
judgment creditor monthly. The cost of this duty will be minimized under the
recommended legislation by providing for a monthly—rather than a weekly or
bi-weekly—payment by the employer to the levying officer. This will reduce the
amount of work required of the levying officer under existing law in receiving,
holding, and paying over funds to the judgment creditor.

4 Code Civ. Proc. § 710. Section 710 makes clear that the public employee is entitled to
the benefit of state and federal restrictions on the amount of earnings that can be
garnished.




620 CALIFORNIA LAW REVISION COMMISSION

process to enforce his claim.” If the levy is given effect
indefinitely, the debt is large, and the debtor’s earnings
modest, subsequent creditors may be postponed for
substantial periods of time. Some compromise between
multiple levies and an unlimited continuing levy is
necessary. Section 682.3 provides a basic 90-day period;
however, subsequent creditors are given no priority when
a prior levy expires. The prior creditor knows precisely
when his prior levy will expire and accordingly when the
next levy must be served to renew his priority. Thus,
Section 682.3 may, in practice, be used to secure an
unlimited preference.

The Commission recommends that a levy on the earnings
of any employee, public or private, be made pursuant to an
earnings withholding order and that an order generally be
in effect for no longer than 120 days,' at the end of which
time the creditor who secured the order would be
precluded for a short period (10 days) from serving on the
same employer another order based on the same debt. This
moratorium period would permit another creditor to
intervene with an order based on the debt to him, which
order would then continue in effect for a 120-day period.
Likewise, the employer should not be required to withhold
earnings for any pay period that ends before the expiration

of 10 days trom the aate of service of the order, thus easing
the problems of compliance and computation. The
Commission also recommends that the employer be

! The statement in the text assumes that the first creditor to levy thereby achieves a
priority over other creditors. Section 682.3 fails to deal with the question of priority
of creditors. Subdivision (d) of Section 690.6, however, provides that “the court shall
determine the priority and division of payment among all of the creditors of a debtor
who have levied an execution upon nonexempt earnings upon such basis as is just and
equitable.” This latter provision may be interpreted to simply mean “first in time,
first in right.” On the other hand, if subdivision (d) requires apportionment between
each of several creditors who have served a continuing levy, it could impose
intolerable administrative burdens on both the judicial system and employers subject
to levy. The Commission recommends that the statute make clear that an earnings
withholding order in effect precludes subsequent garnishments during its term of
effectiveness except in the case of support or tax orders. See discussion in the text,
infra, under “Orders for Support or for the Collection of State Taxes.”

18 The period of 120 days was selected because the Commission was advised that it would
be adequate to permit complete satisfaction of the majority of consumer debts. The
120-day rule should not apply to orders for support or for the collection of taxes. Such
orders should, until satisfied, have a continuing priority over all other obligations. See
discussion in the text, infra, under “Orders for Support or for the Collection of State
Taxes.”
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required to pay the levying officer any amounts withheld
on a monthly basis rather than at the time of each
withholding. Written instructions and forms should be
provided to the employer so that the operation of the
continuing levy procedure will be clear.

EXEMPTIONS

A previously published Commission report
recommended changes in the rules that determine the
amount to be withheld by the employer when an
employee’s earnings are garnished by a judgment
creditor."” That report proposed changes in both the basic
exemption from wage garnishment (which is automatic)
and in the hardship exemption (which the employee must
claim). The Commission recommends that the substance of
its prior recommendation be continued in the
comprehensive  statute proposed in this new
recommendation. In addition, the Commission
recommends that a special exemption provision be enacted
to deal with the amount that is exempt when the
garnishment is on a judgment for delinquent amounts
payable on a judgment for child or spousal support. The
Commission’s recommendations are summarized below.
For a more detailed discussion, see Recommendation
Relating to Wage Garnishment Exemptions, 12 Cal. L.
Revision Comm’n Reports 901 (1974).

Basic Exemption

The wage garnishment provisions of federal law
determine the maximum amount that may be withheld
from an employee’s wages pursuant to a garnishment in
California. Under federal law, the debtor with a large
family—and, consequently, greater needs—has more
earnings withheld than a single debtor with the same gross
earnings but with more limited needs. For example, if the
employee whose wages are garnished has gross weekly
earnings of $100, approximately $6.25 is withheld if he is
single, $15.79 if he is married and has two children, and
$20.69 if he is married and has six children. The employee’s
take-home pay after garnishment will be $69 for the week,

" Recommendation Relating to Wage Garnishment Exemptions, 12 Cal. L. Revision
Comm’n Reports 901 (1974).
3—88230
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whether he is single or is married with two or with six
children. This strange result occurs because garnishment
under federal law is calculated on disposable earnings, and
disposable earnings increase as the number of income tax
exemptions for dependents increases.

An additional deficiency in the federal law is that it
provides inadequate protection for low income debtors. In
fact, at low income levels, a California debtor with
dependents whose earnings are garnished may have
significantly less spendable income than he would have if
his family were on welfare. .

The Commission recommends that the amount withheld
pursuant to a garnishment be based on the judgment
debtor’s gross earnings, regardless of the number of his
dependents. This will leave the debtor having dependents
(who has less deducted for state and federal income taxes)
with more take-home pay than a debtor with the same
amount of gross earnings but fewer dependents.

The Commission further recommends that the employer
be provided tables showing the amount to be withheld on
gross earnings for weekly, monthly, and other common pay
periods. These tables, which would be prepared by the
Judicial Council using a formula contained in the
recommended statute, will make it simple for the employer
to determine the amount to be withheld.

In the following table, amounts that would be withheld
pursuant to a garnishment under the recommended
legislation are compared to amounts that would be
withheld under existing law.

COMPARISON OF AMOUNTS WITHHELD UNDER A
WAGE GARNISHMENT
(Note. These examples are based on the $2.30 federal minimum wage effective January
1, 1976.)

AMOUNT WITHHELD UNDER A WAGE GARNISHMENT

GROSS EXISTING LAW ]
EARNINGS| STATUTE Single person Married and 2 Married and 6
(weekly/ (all baving 0 children (4 tax children (8 tax
annual) | persons) tax exemptions exemptions) exemptions)
$100/$5,200 | $6.25 $15.79 $20.69

106/ §,512 $5.00 10.64 20.28 23.75
120/ 6,240 10.00 19.98 24.81 26.83
150/ 7,800 20.00 27.21 30.12 24
250/13,000 37.00 43.07 47.01 49.78
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Hardship Exemption

The Commission recommends that the hardship
exemption now provided by Section 690.6(c) be continued.
This will enable the debtor to retain an additional amount
of his earnings if he proves the additional amount is
necessary for the support of the debtor or the debtor’s
family supported in whole or in part by the debtor.!® The
Commission further recommends that a provision be added
to make clear that neither the debtor’s accustomed
standard of living nor a standard of living appropriate to his
station in life is a criterion for determining his claim of
exemption.

The hardship exemption is not allowed under existing
law if the debt was incurred for “the common necessaries
of life.” Thus, the effect of the “common necessaries”
exception is to permit a creditor to take earnings that are
necessary for the support of the debtor’s family. In actual
operation, the effect of the ‘“common necessaries”
exception has been to decide the claims of competing
creditors for earnings on the technical, and usually
irrelevant, issue of what is a “common necessary of life.”
The Commission recommends the elimination of this
exception to the hardship exemption.”

Exemption for Judgment for Delinquent
Support Payments

The federal law does not limit the amount that may be
withheld from the judgment debtor’s earnings when the
garnishment is on a judgment for delinquent support
payments.” In this case, the exemption of one-half of the
debtor’s earnings provided by subdivision (a) of Section
690.6 applies. The Commission recommends that the

'®. The requirement of existing law that the debtor’s family reside in this state has not
been continued. This requirement would defeat one of the basic purposes of the
Uniform Reciprocal Enforcement of Support Act.

' The Commission has considered limiting the “common necessaries” exception to the
hardship exemption to judgments on debts incurred for food or for delinquent rental
payments. However, the Commission has determined not to so limit the “common
necessaries” exception because other items would probably be added to the
exception and the result would be that, in many cases, the debtor would be deprived
of earnings that the court had determined were necessary for the support of the
debtor or his family.

® See subdivision (b) of Section 303 of the federal Consumer Credit Protection Act, set
out in the text at note 23 infra.
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existing law be continued insofar as it applies to a judgment
for delinquent amounts payable for child or spousal
support. Also, as under existing law,* the court should have
power to make an order that more or less of the earnings
of the debtor be withheld where the garnishment is on a
judgment for delinquent amounts payable for child or
spousal support. Upon the motion of any interested party,
the court should make an equitable division of the debtor’s
earnings between, for example, his first wife and children
and himself and his second family. '

Procedure for Claiming Exemption

Although the order requiring withholding of earnings
under a wage garnishment should be issued ex parte,
provision should be made for an expeditious judicial
hearing as to whether the judgment debtor is entitled to an
exemption of all or a portion of his earnings on the grounds
of hardship. The debtor should be given adequate notice of
the effect of the wage garnishment and of his right to claim
the hardship exemption.

EMPLOYER'’S SERVICE CHARGE

The provisions recommended above for monthly
payments by employers and for a 10-day delay in the
effective date of withholding to permit processing by the
employer should reduce the burden a wage garnishment
imposes on the employer. To further alleviate the burden,
the Commission recommends that an employer be
authorized to deduct a one-dollar service charge from the
debtor’s earnings each time the employer is required to
withhold on behalf of the creditor pursuant to an earnings
withholding order. There is no general provision under
existing law to provide compensation to the employer for
his services in a wage garnishment.”

2 See Rankins v. Rankins, 52 Cal. App.2d 231, 126 P.2d 125 (1942).

2 Gee Civil Code § 4701 (employer authorized to deduct the one-dollar service charge
for each payment made pursuant to child support order); Code Civ. Proc. § 710
(authorizes public employer to deduct $2.50 service charge where required to
comply with levy made pursuant to that section).
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ORDERS FOR SUPPORT OR FOR THE
COLLECTION OF STATE TAXES

Introduction

Subdivision (b) of Section 303 of the federal Consumer
Credit Protection Act specifically exempts (1) “any order
of any court for the support of any person” and (2) “any
debt due for any State or Federal tax” from the restrictions
imposed on the amounts permitted to be withheld from
earnings.”® The legislation recommended by the
Commission recognizes the special nature of these two
types of debts.

Orders for Support

Enforcement of orders for support is accomplished in a
variety of ways under existing law. Perhaps most
commonly, compliance is achieved under the threat of the
exercise of the court’s contempt power; however, execution
may be levied for unpaid, accrued amounts. In addition,
under Civil Code Section 4701, a court may enforce an
order for child support by ordering a parent to assign future
earnings to cover support payments as they become due.
Where the order requires payment to a public officer, the
order may be made whether or not the support obligor is
delinquent in payments. Section 4701 further provides, as a
result of 1974 amendments to the section, that the court
must order a wage assignment for support where the
support obligor is delinquent in the payment of child
support in a sum equal to the amount of two months of such
payments, and such order may direct that the payments be
made to either the person to whom support has been
ordered to be paid or to a public officer designated by the
court. Upon petition of the support obligor, the court shall
terminate the court ordered wage assignment if there have
been 18 months of continuous and uninterrupted payments
of the full amounts currently due. The wage assignment is
binding upon any existing or future employer. Section 4701
contains various other provisions to cover the procedural
aspects of the wage assignment.

B See 15 US.C. § 1673(b) (1), (3).
* See, e.g, Rankins v. Rankins, 52 Cal. App.2d 231, 126 P.2d 125 (1942).
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In prior recommendations,” the Commission
recommended the enactment of legislation generally along
the lines of the 1974 amendments to Civil Code Section
4701. The Commission’s earlier proposals would have
included the garnishment for support provisions in its
comprehensive wage garnishment statute. However, in
view of the 1974 amendments to Civil Code Section 4701,
the Commission has concluded that there is no need to
include provisions that would require continuing
withholding by employers for current support payments in
its comprehensive wage garnishment statute.

Section 4701 has one deficiency: It does not permit a court
ordered wage assignment to include an amount to cover
the delinquent support payments. Thus, the person to
whom the support is payable must use other means to
collect the delinquent amounts. For this reason, the
Commission recommends that provision be made in the
comprehensive wage garnishment statute for earnings
withholding orders for support to collect these delinquent
amounts, that such withholding orders for support continue
in effect until the delinquent amount has been paid, and
that they be given priority over all other earnings
withholding orders. A withholding order for support should
not, however, preclude simultaneous withholding under
another earnings withholding order if the debtor’s income
is sufficiently large to enable withholding under both.

Tax Orders

Under existing law, there are a number of procedures for
the collection of unpaid, delinquent state taxes:

(1) The tax liability can be reduced to judgment; and,
subject to the various exemptions from execution, the
judgment can be collected in the same way any other

judgment is collected.
(2) A warrant® which has the same effect as a writ of

8 Recommendation Relating to Wage Garnishment and Related Matters, 11 Cal. L.
Revision Comm’n Reports 101, 121-122 (1973); Recommendation HRelating to
Attachment, Garnishment, and Exemptions from Execution: Employees’ Earnings
Protection Law, 10 Cal. L. Revision Comm’'n Reports 701, 719-720 (1971).

% Provisions that authorize issuance of such warrants are: Unemp. Ins. Code § 1785
(unemployment compensation contributions); Rev. & Tax. Code §§ 6776 (sales and
use taxes), 7881 (vehicle fuel license tax), 9001 (use fuel tax), 16071 (gift tax), 18906
(personal income tax), 26191 (bank and corporation taxes), 30341 (cigarette tax),
32365 (alcoholic beverage tax). See also Rev. & Tax. Code § 14321 (inheritance tax).
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execution, can be issued by the taxing agency. Collection
under such a warrant also is subject to the same exemptions
as a levy of execution.” '

(3) A notice or order to withhold® may be given by mail
to any person who has in his possession or control any credit
or other personal property or thing of value belonging to
the person alleged to be liable for the tax, and such person
may not dispose of the property without the consent of the
taxing agency unless the tax is paid in full. This is a type of
attachment procedure. The person notified is required to
make a report to the taxing agency of the credit or other
personal property being withheld within a few days after
receipt of the notice. The personal income tax law and bank
and corporation tax law contain a significant additional
feature: They require the person holding the property to
deliver it to the Franchise Tax Board up to the amount of
the delinquent taxes. In contrast with the warrant
procedure, there are no exemptions applicable to property
required to be withheld and delivered to the Franchise Tax
Board pursuant to these two provisions.”® Accordingly, the
board is encouraged to use this third alternative whenever
it is available. The Commission has been advised that, in
some cases, an employee’s entire paycheck has been
withheld and paid over to the Franchise Tax Board for
delinquent personal income taxes, leaving the employee
with nothing from his current earnings to cover the basic
needs of his family.

These tax collection procedures should be integrated
with the procedures provided generally for levy upon an
employee’s earnings. While the protection of the public fisc
justifies the preferential treatment of tax orders, it does not
justify summarily depriving a tax debtor of the means for
the current support of his family. The Commission
recommends that taxing agencies which are authorized to
issue warrants or notices to withhold be authorized to issue

% See Code Civ. Proc. § 690.51.

% Provisions that authorize the giving of a notice to withhold are: Unemp. Ins. Code
§ 1755 (unemployment compensation contributions); Rev. & Tax. Code §§ 6702
(sales and use taxes), 7851 (vehicle fuel license tax), 8952 (use fuel tax), 11451
(private car tax), 16101 (gift tax), 18817 (personal income tax), 26132 (bank and
corporation taxes), 30311 (cigarette tax), 32381 (alcoholic beverage tax).

® Greene v. Franchise Tax Board, 27 Cal. App.3d 38, 103 Cal. Rptr. 483 (1972).
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directly (without application to the court) withholding
orders for the collection of state tax liabilities. The amount
withheld under such orders should be limited generally to
not more than twice the amount that would be withheld
under an ordinary earnings withholding order. In addition,
the tax debtor should be permitted to claim an exemption
for such additional amount as is necessary for the support
of the taxpayer or his family. The taxing agency should also
be authorized as an alternative to apply to the court for an
order requiring the debtor’s employer to pay all earnings
other than that amount which the taxpayer proves is
necessary for the support of the taxpayer or his family.
Orders issued under either procedure should have priority
over all other earnings withholding orders except orders for
support. However, regardless of which procedure is
followed, the tax liability should be required either to be
shown on the face of the debtor’s tax return or to have been
determined in an administrative or judicial proceeding at
which the tax debtor had notice and an opportunity to be
heard.

ADMINISTRATION AND ENFORCEMENT

To achieve statewide uniformity, the Judicial Council
should be authorized to prescribe forms necessary to carry
out the procedures provided by the comprehensive wage
garnishment statute and to adopt any rules necessary for
the efficient administration of the statute. The Judicial
Council also should be designated to act on behalf of the
state as a liaison with the federal administrator in wage
garnishment matters.%

WAGE ASSIGNMENTS

Section 300 of the Labor Code presently grants a valid
prior voluntary wage assignment preference over
subsequent assignments and levies of execution.
Continuation of such a preference would permit a

% The federal Consumer Credit Protection Act invites each state to enact its own
restrictions on garnishment of earnings and to undertake its own enforcement of
these provisions. See Section 305 of the act (15 U.S.C. § 1675). See also 29 C.F.R.
§ 87051 (1970).
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judgment debtor to give preference to one creditor and to
defeat the claims of other creditors who seek to collect on
their judgments under the proposed earnings withholding
procedure. To integrate wage assignments with the
operation of the latter procedure, the Commission
recommends that a prior wage assignment be granted
priority only until the end of the pay period during which
an earnings withholding order is served. The operation of
the earnings withholding order should be suspended during
this period, thereby giving the debtor an opportunity to put
his affairs in order. Such action may include revocation of
the prior assignment. In this regard, wage assignments
should be made revocable at will as to unearned wages.
Thus, where an assignment becomes too onerous—for
example, after service of an earnings withholding
order—such an assignment may be revoked. The revisions
proposed by the Commission would have no effect on a
wage assignment for support under Civil Code Section
4701.

PROPOSED LEGISLATION

The Commission’s recommendations would be
effectuated by the enactment of the following measure:

An act to amend Sections 682, 683, 690.50, and 710 of, to
add Chapter 2.5 (commencing with Section 723.010) to
Title 9 of Part 2 of, and to repeal Sections 682.3 and 690.6 of,
the Code of Civil Procedure, to add Section 26750 to the
Government Code, to amend Section 300 of the Labor
Code, and to amend Section 11489 of the Welfare and
Institutions Code, relating to wage garnishment.

The people of the State of California do enact as follows:

CODE OF CIVIL PROCEDURE

§ 682 (technical amendment)

SECTION 1. Section 682 of the Code of Civil
Procedure is amended to read:
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682. The writ of execution must be issued in the name
of the people, sealed with the seal of the court, and
subscribed by the clerk or judge, and be directed to the
sheriff, constable, or marshal, and it must intelligibly
refer to the judgment, stating the court, the county, and
in municipal and justice courts, the judicial district,
where the judgment is entered, and if it be for money, the
amount thereof, and the amount actually due thereon,
and if made payable in a specified kind of money or
currency, as provided in Section 667, the execution must
also state the kind of money or currency in which the
judgment is payable, and must require the officer to
whom it is directed to proceed substantially as follows:

1. If it be against the property of the judgment debtor,
it must require such officer to satisfy the judgment, with
interest, out of the personal property of such debtor, e
if it i3 against the earnings of such debtor; suek levy shall
be made in aecordunce with Seetion 6823; and if
sufficient personal property cannot be found, then out of
his real property; or if the judgment be a lien upon real
property, then out of the real property belonging to him
on the day when the abstract of judgment was filed as
provided in Section 674 of this code, or at any time
thereafter.

2. Ifit be against real or personal property in the hands
of the personal representatives, heirs, devisees, legatees,
tenants, or trustees, it must require such officer to satisfy
the judgment, with interest, out of such property.

3. If it be issued on a judgment made payable in a
specified kind of money or currency, as provided in
Section 667, it must also require such officer to satisfy the
same in the kind of money or currency in which the
judgment is made payable, and such officer must refuse
payment in any other kind of money or currency; and in
case of levy and sale of the property of the judgment
debtor, he must refuse payment from any purchaser at
such sale in any other kind of money or currency than
that specified in the execution. Any such officer
collecting money or currency in the manner required by
this chapter, must pay to the plaintiff or party entitled to
recover the same, the same kind of money or currency
received by him, and in case of neglect or refusal to do
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so, he shall be liable on his official bond to the judgment
creditor in three times the amount of the money so
collected.

4. If it be for the delivery of the possession of real or
personal property, it must require such officer to deliver
the possession of the same, describing it, to the party
entitled thereto, and may at the same time require such
officer to satisfy any cost, damages, rents, or profits
recovered by the same judgment, out of the personal
property of the person against whom it was rendered,
and the value of the property for which the judgment was
rendered to be specified therein if a delivery thereof
cannot be had; and if sufficient personal property cannot
be found, then out of the real property, as provided in the
first subdivision of this section.

Comment. Section 682 is amended to delete the reference to
former Section 682.3.

§ 682.3 (repealed). Wage garnishment procedure

SEC. 2. Section 682.3 of the Code of Civil Procedure
is repealed. .

682:3: +ar Whenever the levy of exeention is against
the earnings of a judement debtor; the eraployer served
with the writ of execeution shall withheld the ameunt
speeified in the writ from earnings then or therenfter due
690-6; and shall pay sueh amount; each Hime # 19 withheld;
to the sheriff; eonstable or marshal who served the wrik
I sueh person shall fail to pay each nrnount to the sheriff;
eenstable or mafshal- the yuégmeﬁt erediter mny

t—hefe&ﬁéefwheﬁaﬁyeﬁeeftheﬁeﬂewﬂgeveﬁtstakes

{l—)—S&ehpefseﬁfeeewes&éﬁeeheﬁfefele&se&em
the levying officer: Sueh release shall be issued by the
levying efficer in any of the fellowing eases:

{8y Upen reeeipt of a written direetion frem the
. ¥

by Gpeﬂfeeeiété&ﬁefdefe{%heeeuﬁmwhiehthe
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aetion is pending; or a certified eopy of sueh order;

discharsing or reenlling the exceution or releasing the

pfepeﬂthlhﬁs&béﬂmeﬁshaﬂ&pplyeﬁl-y#ﬂeappea}ﬂ
and undertaking excented and fled as

provided in Seetion 9172 or a eertifieate to that effeet has

been issued by the elerk of the eourk ‘

e} In all other eases provided by law-

2} Sueh person bas withheld the full arnount speeified

in the writ of exeeution from the judgment debters

eatRings:

3} The judement debtor’s empleyment is terminated
by & resignation or disrissal at any Hime after serviee of
the exceution and he is net reinstuted or reemployed
within 00 days after sueh termination:

4} A period of 90 days has passed sinee the time sueh
persen was served with the writ of exeettion:

b} At any time after & levy en his carnings the
yaégmeﬁ%éebtefmwpfeeeedeeelﬁma&ﬁexempaeﬁ
of his earnings in aceordanee with the provisiens ef
Seetions 690-6 and 650-50: The exemption so elairned shall
extend to any wazes withheld pursuent to the levy of
execeution whether or net withheld after the elaim of
exemption i3 filed:

{e) Subjeet to the provisions of Seetion 690:50; the
sheriff: eonstable or marshal whe serves the writ of
exceution and reeeives the ameunts withheld from the
judgment debtors enrnings; shell aceount for and pay to
. the person entitled thereto; all sums eolleeted under the
writ; less his lawful fees and expenses at least enee every
30 days; and meake return on eolleetion thereof to the
eourt:

Comment. Section 682.3 is superseded by Chapter 2.5
(commencing with Section 723.010).

§ 683 (amended). Return of writ of execution

SEC. 3. Section 683 of the Code of Civil Procedure is
amended to read:

683. (a) The execution may be made returnable, at
any time not less than 10 nor more than 60 days after its
receipt by the officer to whom it is directed, -ox; -if the
execution is upon the earnings of the judgment debtor;
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upon the termination of the levy of execution as provided

_in- Seetion 682-3; to the court in which the judgment is

entered. When the execution is returned, the clerk must

attach it to the judgment roll, or the judge must make the
proper entry in the docket. :

(b) If an execution is returned unsatisfied, another
may be afterward issued within the time specified in this
code.

(c) If property either personal or real be levied upon
under such writ of execution but the sale thereunder be
postponed beyond or not held within the return date
after it is received by the officer to whom it was delivered
and which has been returned to the clerk of the court in
which the judgment is entered, upon request of the
person in whose favor the writ runs the court may direct
the clerk to redeliver said execution to the officer to
whom ‘it was directed in order to permit the officer to
make an alias return of the proceedings of the sale or levy
thereon as in the case of an original return of execution.

(d) Whenever a writ of execution issued against real
property containing a dwelling house has been returned,
proof that notice required by Section 682b has been
served shall be indicated on the writ, or separately and
attached to the writ.

(e) If an earnings withholding order has been issued
and served upon the employer as provided in Chapter 2.5
(commencing with Section 723.010) prior to the time the
writ of execution is made returnable under subdivision
(a), the execution is returnable as provided in Section
723.026. :

Comment. Subdivision (a) of Section 683 is amended to
reflect the repeal of Section 682.3 and the enactment of Section
723.026. Subdivision (e) has been added to provide a reference
to the rules governing the return when an earnings withholding
order has been served.

§ 690.6 (repealed). Exemption of earnings

SEC. 4. Section 690.6 of the Code of Civil Procedure
is repealed.

690-6: +{a) Onefhalf or such greater pertion as is
allowed by statute of the United States; of the earnings of
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the debter reeeived for his personal serviees rendered at
any Hme within 30 days next preceding the date of @
withhelding by the employer under Seetion 682:3; shal
be exempt from exceution without filing e elaim for
exemption ¢ provided in Seetion 690-56-

{-b-)-AHe&mmgseﬂhedeb%effeeewedfefhtspefseﬁﬁl
serviees rendered at any Hme within 30 days next
preeceding the date of a iwithhelding by the empleyer
under Seetion 682:3; if neeessary for the use of the
debte#s&-mﬂyfesidiﬂgiﬁthiss%ate&ndsappeﬁeé
whele or in part by the debter; unless the debts arer

) Ineurred by the debtor; his wife; or his family for
the eommen neeessaries ef life:

empleyeeef%fmefempleyeeefthedebter-

{e) Fhe eourt shall determine the priority and division
of payment ameong all of the ereditors of a debtor whe
have levied an exceution upen nonexempt earnings upen
such basis as 19 just and

-(d)—Aﬂyefeérbef-upenmeﬁeﬁ-sh-&Hbeeﬁhﬂeé%e&
hearing in the eourt in which the aetion is pending or
from which the writ issued for the purpese eof
detefmmmgt-hepﬁeﬁ%yaﬂdéﬂaﬁeﬁefpaymeﬂtameﬁg
all the ereditors of the debter whe have levied an

exeeuheﬁupenﬁeﬂe*emp%e&fmﬁgspmaan%te%s
seetion:

Comment. Section 690.6 is superseded by the Employees’
Earnings Protection Law, Chapter 2.5 (commencing with
Section 723.010). Subdivision (a) is superseded by Sections
723.050 and 723.052. Subdivision (b) is superseded by Section
723.051. Subdivisions (c) and (d) are superseded by various other
provisions. See, e.g, Sections 723.030 (priority of earnings
withholding order issued to enforce judgment for delinquent
amounts for support), 723.031 (pnonty of wage assignment for
support), 723.077 (priority of earnings withholding order for
taxes), 723.107 (limitation on serving subsequent earnings
withholding order on earnings of same employee by same
judgment creditor).
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§ 690.50 (technical amendment)

SEC. 5. Section 690.50 of the Code of Civil Procedure
is amended to read:
690.50. (a) If the property mentioned in Section
690.1 to 690.29, inclusive, shall be levied upon under writ
~of attachment or execution, the defendant or judgment
debtor (herein referred to as “the debtor”), in order to
avail himself of his exemption rights as to such property,
shall within 20 days, in the case of real property described
in Section 690.235, and 10 days, in the case of all other
property, from the date such property was levied upon
deliver to the levying officer an affidavit of himself or his
agent, together with a copy thereof, alleging that the
~ property levied upon, identifying it, is exempt, specifying
the section or sections of this code on which he relies for
his claim to exemption, and all facts necessary to support
his claim, and also stating therein his address within this
state for the purpose of permitting service by mail upon
him of the counteraffidavit and any notice of the motion
herein provided. Fer purpeses of this seetion; if the
property levied upen eensists of the earnings of a
judgment debtor; each date that earnings are withheld
from the judgment debtor shall be deemed to be the date
sueh earnings were levied upon: A judgment debtor shall
have the right to file a separate claim of exemption each
&metha%&wt-hhe-ld-mgef CRERIRES oeetrs; provided; that
if & prior elatm of exemption has been adjudicated under
the same levy; that each separate elaim of exemption
thereafter be supperted by e statement under oath
alleging the ehanged eireumstonees whieh support the
new elaim of exemption: i e eclaim of exernption be
allowed; the judement ereditor shall have the right; at
any Hme during the effeetive period of the elaim of
excmption; to move the eeurt for eonsideration of the
elaima previously granted on the grounds of a material
ehange eof eireumnstances saffeeting the debter’s
exemption rights: i the judgment ereditor does make
sueh a motion; he must support his motion by a statement
under eath alleging the ehansed eireumstanees whieh
suppert his meotion for considerntion:



636 CALIFORNIA LAW REVISION COMMISSION

(b) Forthwith upon receiving the affidavit of
exemption, the levying officer shall serve upon the
plaintiff or the person in whose favor the writ runs
(herein referred to as “the creditor”), either personally
or by mail, a copy of the affidavit of exemption, together
with a writing, signed by the levying officer, stating that
the claim to exemption has been received and that the
officer will release the property unless he receives from
the creditor a counteraffidavit within 10 days after
service of such writing, in the case of real property
described in Section 690.235, and within five days after
service of such writing, in all other cases.

(c) If the creditor desires to contest the claim to
exemption, he shall, within such period of 10 days, in the
case of real property described in Section 690.235, and
five days, in all other cases, file with the levying officer
a counteraffidavit alleging that the property is not
exempt within the meaning of the section or sections of
this code relied upon, or if the claim to exemption be
based on Sections 690.2, 690.3, or 690.4, 696-6; alleging that
the value of the property claimed to be exempt is in
excess of the value stated in the applicable section or
sections, together with proof of service of a copy of such
counteraffidavit upon the debtor. ‘

(d) If no such counteraffidavit, with such proof of
service, is so filed with the levying officer within the time
allowed, the officer shall forthwith release the property.
. (e) If such counteraffidavit, with such proof of service,
is so filed, either the creditor or the debtor shall be
entitled to a hearing in the court in which the action is
pending or from which the writ issued for the purpose of
determining the claim to exemptions the prierity or
division of payraent between enc or more ereditors frem

earnings under the previsions of Seetion 600-6
or the value of the property claimed to be exempt. Such
hearing shall be granted by the court upon motion of
either party made within five days after the
counteraffidavit is filed with the levying officer, and such
hearing must be had within 15 days from the date of the
making of such motion unless continued by the court for
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good cause. The party making the motion for hearing
shall give not less than five days’ notice in writing of such
hearing to the levying officer and to the other party, and
specify therein that the hearing is for the purpose of
determining the claim to exemption. The notice may be
of motion or of hearing and upon the filing of the notice
with the clerk of the court, the motion is deemed made.

(f) If neither party makes such motion within the time
allowed, or if the levying officer shall not have been
served with a copy of the notice of hearing within 10 days
after the filing of the counteraffidavit, the levying officer
shall forthwith release the property to the debtor.

(g) At any time while the proceedings are pending,
upon motion of either party or upon its own motion, the
court may (1) order the sale of any perishable property
held by such officer and direct disposition of the proceeds
of such sale, and (2) make such other orders as may be
proper under the particular circumstances of the case.
Any orders so made may be modified or vacated by the
court or judge granting the same, or by the court in which
the proceedings are pending, at any time during the
_ pendency of the proceedings, upon such terms as may be
just.

(h) The levying officer in all cases shall retain physical
possession of the property levied upon if it is capable of
physical possession, or in the case of property not capable
of physical possession, the levy shall remain in full force
and effect, pending the final determination of the claim
to exemption. However, no sale under execution shall be
had prior to such final determination unless an order of
the court hearing the claim for exemption shall so
provide.

(i) At such hearing, the party claiming the exemption
shall have the burden of proof. The affidavits and
counteraffidavits shall be filed by the levying officer with
the court and shall constitute the pleadings, subject to the
power of the court to permit an amendment in the
interests of justice. The affidavit of exemption shall be
deemed controverted by the counteraffidavit and both
shall be received in evidence. Nothing herein shall be
construed to deprive anyone of the right to a jury trial in

4—88230
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any case where, by the Constitution, such right is given,
but a jury trial may be waived in any such case in like
manner as in the trial of an action. No findings shall be -
required in a proceeding under this section. When the
hearing is before the court sitting without a jury, and no
evidence other than the affidavit and counteraffidavit is
offered, the court, if satisfied that sufficient facts are
shown thereby, may make its determination thereon.
Otherwise, it shall order the hearing continued for the
production of other evidence, oral or documentary, or
the filing of other affidavits and counteraffidavits. At the
conclusion of the hearing, the court shall give judgment
determining whether the claim to exemption shall be
allowed or not, in whole or in part, and mey give
judgment determining the priority or divisien eof
payment between ene or mere ereditors from
nonexempt earnings under the previsions of Seetion
699-6; which judgment shall be determinative as to the
right of the creditor to have the property taken and held
by the officer or to subject the property to payment or
other satisfaction of his judgment. In such judgment the
court shall make all proper orders for the disposition of
such property or the proceeds thereof.

(j) A copy of any judgment entered in the trial court
shall be forthwith transmitted by the clerk to the levying
officer in order to permit such officer to either release the
property attached or to continue to hold it to sell it, in

“accordance with the provisions of the writ previously
delivered to him. Such officer, unless an appeal from the
judgment is waived, or the judgment has otherwise
become final, shall continue to hold such property under
attachment or execution, continuing the sale of any
property held under execution until such judgment
becomes final. However; if a elaim to exemption under
Seetion 699-6 is allewed by sueh judgment; the debtor
shall be entitled to a release of the earnings so exempted
at the expiration of three days; unless otd ise erdered
by the eourt; or unless the levying offieer shall have been
seeved with & eopy of a netice of appeal from the
jadgment



WAGE GARNISHMENT PROCEDURE 639

(k) When any documents required hereunder are
served by mail, the provisions of this code relating to
service by mail shall be applicable thereto.

(I) Whenever the time allowed for an act to be done
hereunder is extended by the court, written notice
thereof shall be given promptly to the opposing party,
unless such notice be waived, and to the levying officer.

(m) An appeal lies from any judgment under this
section. Such appeal to be taken in the manner provided
for appeals in the court in which the proceeding is had.
Comment. Section 690.50 is revised to delete references to

Section 690.6 which is repealed. The last portion of subdivision
(a) is deleted as unnecessary because it is superseded by
provisions of the Employees’ Earnings Protection Law. See
Chapter 2.5 (commencing with Section 723.010). It should be
noted that a separate procedure is provided in Chapter 2.5
(commencing with Section 723.010) for claiming exemptions
under that chapter and that Section 690.50 is not applicable to
those exemptions.

§ 710 (technical amendment)

SEC. 6. Section 710 of the Code of Civil Procedure is
amended to read:

710. (a) Whenever a judgment for the payment of
money is rendered by any court of this state against a
defendant to whom money is owing and unpaid by this
state or by any county, city and county, city or
municipality, quasi-municipality, district or public
corporation, the judgment creditor may file a duly
authenticated abstract or transcript of such judgment
together with an affidavit stating the exact amount then
due, owing and unpaid thereon and that he desires to
avail himself of the provisions of this section in the
manner as follows:

1. If such money; wages er salary is owing and unpaid
by this state to such judgment debtor, said judgment
creditor shall file said abstract or transcript and affidavit
with the state department, board, office or cormnmission
owing such money; wages oF salary to said judgment
debtor prior to the time such state department, board,
office or commission presents the claim of such judgment
debtor therefor to the State Controller. Said state
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department, board, office or commission in presenting
such claim of such judgment debtor to said State
Controller shall note thereunder the fact of the filing of
such abstract or transcript and affidavit and state the
amount unpaid on said judgment as shown by said
affidavit and shall also note any amounts advanced to the
judgment debtor by, or which the judgment debtor owes
to, the State of California by reason of advances for
expenses or for any other purpose. Thereupon the State
Controller, to discharge such claim of such judgment
debtor, shall pay into the court which issued such abstract
or transcript by his warrant or check payable to said court
the whole or such portion of the amount due such
judgment debtor on such claim, after deducting from
such claim an amount sufficient to reimburse the state
department, board, office or commission for any amounts
advanced to said judgment debtor or by him owed to the
State of California, and after dedueting therefrem an
ampount equnl to enelhalf or sueh grenter portion as 8
allowed by statute of the United States; of the earnings
ewing to the judgment debter for his persenal serviees to
the state rendered at any Hme within 30 deys next

ing the filing of such abstraet or transeript; as will
satisfy in full or to the greatest extent the amount unpaid
on said judgment and the balance thereof s , if any, to the

judgment debtor.

" 9. If such money ; wages er salary is owing and unpaid
to such judgment debtor by any county, city and county,
city or municipality, quasi-municipality, district or public
corporation, said judgment creditor shall file said abstract
or transcript and affidavit with the auditor of such
county, city and county, city or municipality,
quasi-municipality, district or public corporation (and in
case there be no auditor then with the official whose duty
corresponds to that of auditor). Thereupon said auditor
(or other official) to discharge such claim of such
judgment debtor shall pay into the court which issued
such abstract or transcript by his warrant or check
payable to said court the whole or such portion of the

“amount due on such claim of such judgment debtor ; fess

an amount equal to enelhalf or sueh greater portion s 18
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ion to the judgment debter for his personal
serviees to such public bedy rendered at any tirne within
30 days next preeeding the filing of sueh- abstraet oF
transeriph; as will satisfy in full or to the greatest extent
the amount unpaid on said judgment and the balance
thereof, if any, to the judgment debtor.

(b) The judgment creditor upon filing such abstract or
transcript and affidavit shall pay a fee of two dollars and
fifty cents ($2.50) to the person or agency with whom the
same is filed.

(c) Whenever a court receives any money hereunder,
it shall pay as much thereof as is not exempt from
execution under this code to the judgment creditor and
the balance thereof, if anv, to the judgment debtor. The
procedure for determining the claim of exemption shall
be governed by the procedure set forth in Section 690.50
of this code, and the court rendering the judgment shall
be considered the levying officer for the purpose of that
section.

(d) In the event the moneys owing to a judgment
debtor by any governmental agency mentioned in this
section are owing by reason of an award made in a
condemnation proceeding brought by the governmental
agency, such governmental agency may pay the amount
of the award to the clerk of the court in which such
condemnation proceeding was tried, and shall file
therewith the abstract or transcript of judgment and the
affidavit filed with it by the judgment creditor. Such
payment into court shall constitute payment of the
condemnation award within the meaning of Section 1251
of this code. Upon such payment into court and the filing
with the county clerk of such abstract or transcript of
judgment and affidavit, the county clerk-shall notify by
mail, through their attorneys, if any, all parties interested
in said award of the time and place at which the court
which tried the condemnation proceeding will
determine the conflicting claims to said award. At said
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time and place the court shall make such determination
and order the distribution of the money held by the
county clerk in accordance therewith.

(e) The judgment creditor may state in the affidavit
any fact or facts tending to establish the identity of the
judgment debtor. No public officer or employee shall be
liable for failure to perform any duty imposed by this
section unless sufficient information is furnished by the
abstract or transcript together with the affidavit to enable
him in the exercise of reasonable diligence to ascertain
such ideniity therefrom and from the papers and records
on file in the office in which he works. The word “office”
‘as used herein does not include any branch or
subordinate office located in a different city.

(f) Nothing in this section shall authorize the filing of
any abstract or transcript and affidavit against + 33 any
wages; oF salary ewins to the Governer; Lieutenant
Governor; Seeretary of State; Gontrollers Treasurer; and
Attorney General; or {2) any overpayment of tax, penalty
or interest, or interest allowable with respect to such
overpayment, under Part 10 (commencing with Section
17001) or Part 11 (commencing with Section 23001) of
Division 2 of the Revenue and Taxation Code.

. (g) Any fees-received by a state agency under this
section shall be deposited to the credit of the fund from
which payments were, or would be, made on account of
a garnishment under this section. Fef the purpese ef this
pareagraph; payments from the State Ray Roll Revelving
Eund shell be deemed payments made from the fund out
of which meoneys to meet such payments were
transferred to said revelving fund:

Yy & I—ﬂt—heeven-tthemeﬁeysewmgkeajudgmeﬁt
debter by any governmental ageney mentioned in this
seetion are for wages or salary; the judgment ereditor
sh&l%maﬂunéerasep&m@eeeveratt-he&meefhh&gthe
affidavit with the governmental ageney; in an envelope
marked “Personal and Genfidential; a eopy of the
effidavit and a Netice to Judgment Debtor as provided in
paragraph {2y of this subdivision; addressed to the

judegment debtor at his place of employment
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f%-}ﬁFheNeﬁee%e}uégmen%Debtefsh&Hbeiﬁ
lO/peiﬁtbelét-yupe,&ﬁéiﬁsﬁbet-aﬂﬁaﬂyt—he%ﬂewiﬂg
forrm:

You may be entitled to file a eleim exempting your

or wages; a3 provided in Seetion 690-50 of the Gede of
(h) This section shall not be construed to authorize the
withholding of earnings of a public officer or employee.

Except as provided in Section 4701 of the Civil Code, the

earnings of a public officer or employee may be withheld

for payment of a judgment only pursuant to Chapter 2.5

(commencing with Section 723.010).

Comment. Section 710 is amended to eliminate the use of the
abstract of judgment procedure as a means of garnishing the
wages or salary of a public officer or employee. The earnings of
public officers and employees may be withheld pursuant to the
Employees’ Earnings Protection Law only. See Chapter 2.5
(commencing with Section 723.010). See also Civil Code § 4701
(wage assignment for support), which also applies to public
officers and employees.

CHAPTER 2.5. EMPLOYEES’ EARNINGS
PROTECTION LAW

SEC. 7. Chapter 2.3 (commencing with Section
723.010) is added to Title 9 of Part 2 of the Code of Civil
Procedure, to read:

CHAPTER 2.5. EMPLOYEES’ EARNINGS PROTECTION
LAwW

Article 1. Short Title; Definitions

§ 723.010. Short title

793.010. This chapter shall be known and may be
cited as the “Employees’ Earnings Protection Low.’
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§ 723.011. Definitions

723.011. As used in this chapter:

(a) “Earnings” means compensation payable by an
employer to an employee for personal services
performed by such employee, whether denominated as
wages, salary, commission, bonus, or otherwise.

(b) “Employee” means a public officer and any
individual who performs services subject to the control of
an employer as to both what shall be done and how it shall
be done.

(c) “Employer” means a person for whom an
individual performs services as an employee.

(d) “Judgment creditor,” as applied to the state,
means the specitic state agency seeking to collect a
judgment or tax liability.

(e) “Judgment debtor” includes a person from whom
the state is seeking to collect a tax liability under Article
4 (commencing with Section 723.070), whether or not a
judgment has been obtained on such tax liability.

(f) “Person” includes an individual, a corporation, a
partnership or other unincorporated association, and a
public entity.

Comment. Section 723.011 states definitions used in applying
this chapter. This chapter deals only with the garnishment or
withholding of earnings for services rendered in an
employer-employee relationship. See Section 723.020.
Subdivisions (b) and (c) are based on the common law
requirements for such relationship. It should be noted that an
employee may be given considerable discretion and still be an
employee as long as his employer has the legal right to control
both method and result. However, no attempt is made here to
incorporate specific case law arising out of situations involving
problems and issues unrelated to the purposes and procedures
relevant in applying this chapter. “Employee” includes both
private and public employees. See subdivisions (b), (c), and (f).
See also Section 710(h).

“Earnings” embraces all remuneration “whether
denominated as wages, salary, commission, bonus, or otherwise.”
The infinite variety of forms which such compensation can take
precludes a more precise statutory definition. Accordingly, the
Judicial Council will be required in some circumstances to
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provide by rule, consistent with the statutory definition, whether
certain items are an employee’s earnings and, if so, the earnings
period to which such earnings are attributable. See Section
723.150. One such item will probably be vacation credits or pay.
Different employers will treat this form of compensation
differently. Generally speaking, however, vacation pay should be
subject to withholding only when paid, i.e., when the employee
goes on vacation or terminates his employment in circumstances
where he has the right to be paid his accrued benefits.

Unlike the definition of “earnings” used in Title III of the
federal Consumer Credit Protection Act of 1968, the term used
here does not include “periodic payments pursuant to a pension
~or retirement program.” Exemptions applicable to such
payments are provided by various sections of the California
statutes. These statutes apply unless a greater exemption is
available under the federal Consumer Credit Protection Act of
1968.

Article 2. General Provisions

§ 723.020. Exclusive procedure for withholding earnings

723.020. Except as provided in Section 4701 of the
Civil Code, the earnings of an employee shall not be
required to be withheld by an employer for payment of
a debt by means of any judicial procedure other than
pursuant to this chapter.

Comment. Section 723.020 makes clear that, with the
exception. of wage assignments for support under Civil Code
Section 4701, the Employees’ Earnings Protection Law is the
exclusive judicial method of compelling an employer to withhold
earnings. Attachment of earnings before judgment is abolished
by Section 487.020(c). For provisions relating to voluntary wage
assignments, see Labor Code Section 300. This chapter has no
effect on judgment collection procedures that do not involve the
withholding of an employee’s earnings. See, e.g., Section 690.18
(retirement funds) . However, where an employee’s earnings are
sought to be garnished, the creditor must comply with the
provisions of this chapter. This rule applies to public entities as
well as private persons. This chapter, for example, imposes
limitations on the state’s ability to garnish wages for tax
delinquencies pursuant to its warrant and notice procedures. See
Article 4 (commencing with Section 723.070).

The Employees’ Earnings Protection Law has no effect on
matters that are preempted by the federal law, such as federal
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bankruptcy proceedings—including proceedings under Chapter
XIII of the Bankruptcy Act—and federal tax collection
procedures. E.g., Int. Rev. Code of 1954, § 6334 (c). Nor does this
chapter apply to deductions which an employer is authorized by
statute to make for such items as insurance premiums and
payments to health, welfare, or pension plans. See, e.g., Govt.
Code §§ 1158, 12420; Labor Code §§ 224, 300. Finally, this
chapter does not affect the procedures for the examination of a
debtor of the judgment debtor provided in Chapter 2 (Sections
717-723) of this part. See Comment to Section 723.154.

§ 723.021. Levy made by earnings withholding order

723.021. Notwithstanding Section 688, a levy of
execution upon the earnings of an employee shall be
made by service of an earnings withholding order upon
his employer in accordance with this chapter.

Comment. Section 723.021 makes clear that a levy of
execution on earnings is made as provided in this chapter rather
than under Section 688.

§ 723.022. Employer’s duty to withhold; withholding
period

723.022. (a) As used in this section, “withholding
period” means the period which commences on the 10th
day after service of an earnings withholding order upon
the employer and which continues until the earliest of
the following dates:

(1) The 130th day after the order was served.

(2) The date the employer has withheld the full
amount specified in the order.

(3) The date of termination specified in a court order
served on the employer.

(4) The date of termination specified in a notice of
‘termination served on the employer by the levying
officer.

(b) Except as otherwise provided by statute, an
employer shall withhold the amounts required by an
earnings withholding order from all earnings of the
employee payable for any pay period of such employee
which ends during the withholding period.
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(¢) An employer is not liable for any amounts
withheld and paid over to the levying officer pursuant to
an earnings withholding order prior to service upon the
employer pursuant to paragraph (3) or (4) of subdivision
(a).

Comment. Section 723.022 states the basic rules governing
the employer’s duty to withhold pursuant to an earnings
withholding order.

Subdivision (b) requires the employer to withhold from all
earnings of an employee payable for any pay period of such
employee which ends during the “withholding period.” See
Section 723.150 (Judicial Council authorized to adopt rules
regarding the pay period to which commissions, bonuses, and the
like are attributable). The “withholding period” is described in
subdivision (a). It should be noted that only earnings for a pay
period ending during the withholding period are subject to levy.
Earnings for prior periods, even though still in the possession of
the employer, are not subject to the order. An employer may not,
however, defer or accelerate any payment of earnings to an
employee with the intent to defeat or diminish the satisfaction
of a judgment pursuant to this chapter. See Section 723.153.

The withholding period generally commences 10 calendar
days (not working or business days) after service of an earnings
withholding order is completed. See Section 723.101 (when
service completed). For example, if an order is served on Friday,
the withholding period would commence on the second
following Monday. See Code Civ. Proc. § 12. The 10-day delay
affords the employer time to process the order within his
organization, rLe, deliver the order to the employer’s
bookkeeper, make bookkeeping adjustments, and so on. The
introductory clause to subdivision (b) recognizes certain
exceptions to this general rule. An employer is not generally
required to withhold pursuant to two orders at the same time;
thus, a subsequent order will not be given effect. See Section
793.023 (priority of orders) and Comment thereto. Moreover,
withholding may be delayed beyond the normal 10-day period
where a prior assignment of wages is in effect. However, this
delay does not affect the date the withholding period terminates
under subdivision (a)(l). See Labor Code § 300(c) and
Comment thereto.

The withholding period does not end until the first of the
events described in paragraphs (1) through (4) of subdivision
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(a) occurs; thus, the employer has a continuing duty to withhold.

Paragraph (1) provides a general expiration date 130 days after
the date of service; thus, the employer will usually be required
to withhold for 120 days.

Paragraph (2) requires the employer to stop withholding
when he has withheld the full amount specified in the order.

Paragraph (3) reflects the fact that the court may order the
termination of the earnings withholding order. See Section
723.105(g). Of course, in some situations, the court will only
modify the prior order, and the employer then must comply with
the order as modified for the remainder of the withholding
period.

Paragraph (4) requires the employer to stop withholding
when he is served with a notice of termination. See Section
723.101 (manner of service). A notice of termination is served
when the levying officer is notified of the satisfaction of the
judgment or when the judgment creditor fails to file a notice of
opposition to the judgment debtor’s claim of exemption where
the judgment debtor has claimed an exemption for the entire
amount withholdable. See Sections 723.027 (satisfaction of
judgment) and 723.105(e) (notice of opposition not filed). The
judgment creditor has an affirmative duty to inform the levying
officer of the satisfaction of the judgment. See Section 723.027.
Service of an order for the collection of state taxes suspends the
duty of an employer to withhold pursuant to a prior order (other
than an order for support). See Section 723.077 (tax orders).
However, this is only a suspension. After the tax order is satisfied,
if the withholding period for the prior order has not ended, the
employer must again withhold pursuant to the prior order.
Similarly, the duty to withhold is not terminated by the layoff,
discharge, or suspension of an employee and, if the employee is
rehired or returns to work during the withholding period, the
employer must resume withholding pursuant to the order.
Finally, the termination of certain types of orders—orders for the
collection of state taxes and support orders—are governed by
separate rules. See Sections 723.030 (support orders), 723.078 (tax
orders).

Sometimes an order will be terminated without the employer’s
prior knowledge. Subdivision (c) makes clear that an employer
will not be subject to liability for having withheld and paid over
amounts pursuant to an order prior to service of a written notice
of termination of the order. Cf Section 723.078 (tax orders). The
employee must look to the judgment creditor for the recovery of
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amounts previously paid to the judgment creditor. See Section
723.154 (employer entitled to rely on documents actually
served). See also Section 723.105 (recovery from levying officer
or judgment creditor of amounts received after order

terminated).
An earnings withholding order may also be affected by federal
bankruptey proceedings. See the Comment to Section 723.020.

§ 723.023. Priority of orders generally

793.023. Except as otherwise provided in this chapter:

(a) An employer shall comply with the first earnings
withholding order served upon him.

(b) If the employer is served with two or more
earnings withholding orders on the same day, he shall
comply with the order issued pursuant to the judgment
first entered. If two or more orders served on the same
day are based on judgments entered upon the same day,
the employer shall comply with whichever one of such
orders he selects.

(¢) If an earnings withholding order is served during
the period that an employer is required to comply with
another earnings withholding order for the same
judgment debtor, the subsequent order is ineffective and
the employer shall not withhold earnings pursuant to the
subsequent order.

Comment. Section 723.023 establishes the general rules
governing priority of earnings withholding orders. Generally
speaking, the first order served is given priority. Occasionally,
two or more earnings withholding orders will be served on the
same day. In this situation, the employer must comply with the
earnings withholding order which was issued pursuant to the
judgment first entered. The date of entry of judgment will be
indicated on the face of the order. See Section 723.125. In rare
instances, earnings withholding orders served the same day will
also be based on judgments entered the same day. In this
situation, the employer has complete discretion to choose the
order with which he will comply. He must, of course, comply
with one of these orders. For exceptions to these basic priority
rules, see Sections 723.030 (support orders) and 723.077 (state
taxes) and the Comments thereto. Unless the subsequent’
earnings withholding order is for state taxes or for support, an
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earnings withholding order is ineffective if the employer
receives the order while he is required to comply with another
earnings withholding order. In such a case, the employer does
not hold such an order and give it effect when the prior order
expires but returns it. See Section 723.104. However, the levying
officer may later serve the same earnings withholding order if
the writ of execution upon which the order is based has not yet
been returned. See Section 723.103(c).

It should be noted that, in some circumstances, the operation
of an earnings withholding order may be suspended, but the duty
to withhold is not terminated nor does the 130-day period
provided by Section 723.022 (a) (1) cease to run. See, e.g., Section
723.077 (tax order suspends operation of prior order); Labor
Code § 300(c) (suspension where prior assignment in effect).
See also Comment to Section 723.022. In such cases, as well as in
cases where the subsequent earnings withholding order is not
given effect, the employer is required to advise the levying
officer who has served the order that is suspended or not given
effect of the reason for the employer’s action. See Sections
723.077 and 723.104.

An employer is generally entitled to rely upon what is served
upon him. See Section 723.154 and Comment thereto.

§ 723.024. Employer’s service charge for withholding

723.024. Each time an employer makes a deduction
from an employee’s earnings pursuant to an earnings
withholding order, he may make an additional deduction
of one dollar ($1) and retain it as a charge for his services
in complying with the earnings withholding order.

Comment. Section 723.024 authorizes, but does not require,
an employer to deduct an additional dollar as a service charge
each time he is required to withhold a portion of his employee’s
earnings pursuant to an earnings. withholding order. For
example, if the employee is paid weekly and an amount is
withheld each week pursuant to the earnings withholding order,
the employer may deduct an additional service charge of one
dollar each week. A similar one-dollar charge is authorized under
Civil Code Section 4701. A charge of $2.50 was authorized under
Code of Civil Procedure Section 710 when earnings of a public
employee were levied on under that section. However, there was
no provision authorizing an employer to make a service charge
in connection with wage garnishments generally.
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§ 723.025. Payment to levying officer

793.025. The amount required to be withheld
pursuant to an earnings withholding order shall be paid
monthly to the levying officer not later than the 15th day
of each month. The initial monthly payment shall include
all amounts required to be withheld from the earnings of
the employee during the preceding calendar month up
to the close of the employee’s pay period ending closest
to the last day of that month, and thereafter each monthly
payment shall include amounts withheld from the
employee’s earnings for services rendered in the interim
up to the close of the employee’s pay period ending
closest to the last day of the preceding calendar month.

Comment. Section 723.025 specifies when the amounts
withheld pursuant to an earnings withholding order must be paid
over to the levying officer. Regardless whether payment is
required, the employer is required to send an employer’s return
to the levying officer. See Sections 723.104 and 723.126.

§ 723.026. Levying officer’s duty to pay over amounts
received and make return on writ

723.026. (a) The levying officer shall receive and
account for all amounts received pursuant to Section
723.025. He shall pay each amount so received over to the
person entitled thereto within 15 days after its receipt.

(b) Where an earnings withholding order has been
served prior to the time the writ of execution is made
returnable under subdivision (a) of Section 683, ihe
levying officer may, in his’ discretion, make his return on
the writ of execution at either of the following times:

(1) The return on the writ of execution may be made
after the earnings withholding order terminates and the
amount withheld by the employer has been paid over to
the levying officer.

(2) The return on the writ of execution may be made
at a time earlier than the time specified in paragraph (1).
In such case, the issuance of the earnings withholding
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order and the date of its service on the employer shall be
indicated on the writ, or separately and attached thereto,
and a supplemental return on the earnings withholding
order shall be made at the time provided in paragraph
(1) in the same manner as the writ was returned.

(c)- Nothing in subdivision (b) extends the time within
which a levy may be made on the writ of execution
purs%ant to which the earnings withholding order was
issued.

Comment. Subdivision (a) of Section 723.026 is similar to a
requirement of subdivision (c) of former Section 682.3.
Subdivision (b) permits the levying officer either to return the
writ of execution at the time provided in paragraph (2) or after
the earnings withholding order expires. See also Section 683 (e).
Ordinarily, the levying officer will delay making his return of the
writ of execution until the earnings withholding order expires so
he can avoid the need to make a supplemental return. However,
the judgment creditor may desire to secure another writ so he
can levy on property other than earnings after the time for levy
of the writ of execution under which the earnings withholding
order was issued has expired. In such a case, the levying officer
can return the writ of execution and make a supplemental return
on the earnings withholding order later, thus permitting the
judgment creditor to obtain another writ of execution so the levy
on the other property can be made. Subdivision (c) makes clear
that subdivision (b) does not extend the time within which a levy
may be made on the writ of execution. A levy on the earnings of
the employee or on other property must be made within the time
otherwise prescribed by law. See Section 723.103(c).

§ 723.027. Creditor required to notify levying officer
when judgment satisfied; notice of termination

723.027. If the judgment pursuant to which the
earnings withholding order is issued is satisfied before the
order otherwise terminates pursuant to Section 723.022,
the judgment creditor shall promptly notify the levying
officer who shall promptly terminate the order by
serving a notice of termination on the employer.

Comment. Section 723.027 requires the judgment creditor to

give notice of satisfaction of the judgment to the levying officer
if the earnings withholding order has not yet terminated. See
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Section 723.022. In some cases, the employer will be aware of the
satisfaction by virtue of having himself withheld the amount
necessary to satisfy the judgment. See Section 723.022(a) (2). In
this case, Section 723.027 does not apply. However, the judgment
may be satisfied by additional payments from the debtor or
through other deht collection procedures instituted by the
judgment creditor. If this is the case, Section 723.027 applies, and
the judgment creditor has the duty to notify the levying officer
promptly of the satisfaction so that the levying officer may serve
a notice of termination on the employer. Service of the notice of
termination is to be made on the person, and at the address,
indicated in the employer’s return. See Sections 723.101 (c) and
723.126 (b) (6). As to the general duty of a creditor to furnish a
debtor a satisfaction of judgment, see Section 675.

§ 723.028. Withholding order for costs and interest

723.028. Subject to Section 723.107, after the amount
stated as owing in the earnings withholding order is paid,
the judgment creditor may apply for issuance of another
earnings withholding order covering costs and interest
that may have accrued since application for the prior
order.

Comment. Section 723.028 makes clear that a judgment
creditor must apply for another earnings withholding order to
recover costs and interest that accrue following the application
for a prior order. To illustrate: A creditor obtains a judgment
which his debtor does not pay. The creditor applies for and
secures an earnings withholding order directed to the debtor’s
employer. The application and order require payment of only
those amounts owing at the time of the application for this order.
See Sections 723.121 (application for issuance of earnings
withholding order) and 723.125 (content of earnings withholding
order) . After the application for this order, further costs may, and
interest on the judgment will, accrue. If the creditor wishes to
recover these amounts by wage garnishment, he must apply for
another earnings withholding order, following the same
procedure as before. This later application and order are subject
to the same general requirements as any other withholding
order. Of course, the earnings withholding order for costs and
interest may only be issued if a writ of execution is outstanding.
See Section 723.102. It is not entitled to any priority over the
orders of other creditors, and the creditor is required to comply
with the waiting period prescribed by Section 723.107.
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§ 723.029. Lien created by service of earnings
withholding order

723.029. Service of an earnings withholding order
creates a lien upon the earnings required to be withheld
pursuant to such order. Such lien shall continue for a
. period of one year from the date such earnings became

- payable. _

Comment. Section 723.029 provides a special rule for the
commencement of a lien of execution on earnings. Compare
subdivisions (c) and (d) of Section 688 which provide that the
levy under a writ of execution creates a lien on the property
levied upon for a period of one year from the date of the issuance
of the execution. Service of an earnings withholding order is a
form of levy of execution. See Section 723.021. However, the lien
on each installment runs for a year from the date the earnings
became payable. This rule is comparable to that provided for
judgment liens for alimony and child support payments by
Section 674.5 of the Code of Civil Procedure.

The purpose of Section 723.029 is to protect the employer
against stale claims and to give the levying creditor priority over
competing claims by third parties where the priority questions
are not already regulated by other provisions of this chapter. See
Section 723.023 and the Comment thereto. For example, if
installments are not promptly paid, competing claims may arise
under conflict-of-laws rules (see Sanders v. Armour Fertilizer
Works, 292 U.S. 190 (1934)) or in supervening proceedings under
the Bankruptcy Act (§ 67(a)).

Although the lien is limited to one year, it will not expire if,
before the end of the one-year period, the levying creditor brings
suit against the employer for the payment of the sums the
creditor claims should have been paid to him. See Boyle v.
Hawkins, 71 Cal.2d 229, 455 P.2d 97, 78 Cal. Rptr. 161 (1969).

§ 723.030. Withholding order for support

723.030. (a) A “withholding order for support” is an
earnings withholding order on a writ of execution issued
upon a judgment for delinquent amounts payable upon
a judgment for the support of a child, or spouse or former
spouse, of the judgment debtor, including reasonable
attorney’s fees allowed in connection with the obtaining
of such judgment. A withholding order for support shall
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be denoted as such on its face. :

(b) Notwithstanding any other provision of this
chapter:

(1) An employer shall continue to withhold pursuant
to a withholding order for support until the earliest of the
dates specified” in paragraphs (2), (3), or (4) of
subdivision (a) of Section 723.022, except that a
withholding order for support shall automatically
terminate one year after the employment of the
employee by the employer terminates.

(2) A withholding order for support shall be given
priority over any other earnings withholding order. An
employer upon whom a withholding order for support is
served shall withhold and pay over earnings of the
employee pursuant to such order notwithstanding the
requirements of another earnings withholding order.

(3) Subject to paragraph (2) and to Article 3
(commencing with Section 723.050), an employer shall
withhold earnings pursuant to both a withholding order
for support and another earnings withholding order
simultaneously.

Comment. Section 723.030 provides special rules for an
earnings withholding order to enforce a judgment for delinquent
support payments for a child or spouse or former spouse of the
judgment debtor. An earnings withholding order for support is
given a different effect than other withholding orders: It is
effective until the employer has withheld the full amount
specified in the order or he is served with a notice of termination,
in which case the date of termination will be specified in the
notice. See subdivision (b) (1). Thus, the withholding order for
support does not terminate 130 days after service (it may, of
course, be modified). The withholding order for support is
subject to special exemption rules (see Section 723.052). Even
when in effect, it does not necessarily preclude withholding on
either a prior or subsequent earnings withholding order. If not
earlier terminated, the withholding order for support
automatically terminates one year after the employment of the
employee terminates. Thus, for example, if the employee returns
to work for the same employer within one year from the date his
employment terminated, the employer must withhold pursuant
to the withholding order for support. On the other hand, if the
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employee does not return to work until more than one year from
the date his employment terminated, the order expires at the
end of the year, and nothing is withheld pursuant to the order
when the employee returns to work.

The earnings withholding order for support is given priority
over any other earnings withholding order. But see Section
723.031 (wage assignment for support given priority). However,
a prior earnings withholding order remains in effect, and a
judgment creditor may still obtain an earnings withholding order
even where there is already in effect a prior earnings
withholding order for support. Thus, where there are two
earnings withholding orders in effect—one for support and one
for another obligation—the amount withheld for support is
deducted from the employee’s earnings first. The amount, if any,
that may be withheld pursuant to the other earnings withholding
order is determined by subtracting the amount withheld
pursuant to the withholding order for support from the amount
that otherwise could be withheld pursuant to the other earnings
withholding order. See Section 723.077, Sections 723.050 and
723.051, and the Comments thereto.

§ 723.031. Effect of wage assignment for support

723.031. (a) Nothing in this chapter affects an order
made pursuant to Section 4701 of the Civil Code.

(b) An order made pursuant to Section 4701 of the
Civil Code shall be given priority over any earnings
withholding_ order as provided in that section. An
employer upon whom an order made pursuant to Section
4701 is served shall withhold and pay over the earnings of
the employee pursuant to such order notwithstanding
the requirements of any earnings withholding order.

(c) Subject to subdivisions (b), (d), and (e), an
employer shall withhold earnings of an. employee
pursuant to both an order made under Section 4701 of the
Civil Code and an earnings withholding order.

(d) The employer shall withhold pursuant to an
earnings withholding order only to the extent that the
sum of the amount withheld pursuant to the order made
under Section 4701 of the Civil Code and the amount
withheld pursuant to the earnings withholding order
does not exceed the amount that may be withheld under
Article 3 (commencing with Section 723.050).
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(e) The employer shall withhold pursuant to an
earnings withholding order for taxes only to the extent
that the sum of the amount withheld pursuant to the
order made under Section 4701 of the Civil Code and the
amount withheld pursuant to the earnings withholding
order for taxes does not exceed the amount that may be
withheld under Article 4 (commencing with Section
723.070).

Comment. Section 723.031 states the effect of a wage
assignment for support made pursuant to Section 4701 of the
Civil Code on an earnings withholding order.

Subdivision (a) makes clear that nothing in this chapter affects
the wage assignment for support, and subdivision (b) makes
clear that the wage assignment has priority (as provided in
Section 4701) over any earnings withholding order, including a
withholding order for support under Section 723.030.

Subdivisions (b) and (d) of Section 723.031 make clear that,
where a wage assignment for support under Section 4701 of the
Civil Code is in effect, the amount withheld from the debtor’s
earnings pursuant to such wage assignment is deducted from the
amount that otherwise would be withheld pursuant to the
withholding table prepared by the Judicial Council on an
earnings withholding order to enforce an ordinary money
judgment or that otherwise would be withheld where a portion
of the debtor’s earnings have been determined to be exempt
under Section 723.051. Suppose, for example, that a wage
assignment for support under Section 4701 is in effect which
requires that $40 per week be withheld. Assume that the table
prepared pursuant to Section 723.050 limits the amount that may
be withheld on $400 gross weekly earnings to $56. To determine
the maximum amount that may be withheld pursuant to the
earnings withholding order (absent any exemption allowed
under Section 723.051), the $40 withheld pursuant to the wage
assignment for support is subtracted from the $56, leaving $16 as
the maximum amount that may be withheld pursuant to the
earnings withholding order. For a special rule applicable when
the earnings withholding order is on a judgment for delinquent
amounts payable for child or spousal support, see Sections 723.030
and 723.052. The rule stated in subdivision (d) of Section 723.031
is required to avoid conflict with the federal Consumer Credit
Protection Act. That act requires that the amount withheld
pursuant to a wage assignment under Section 4701 of the Civil
Code be included in determining whether any amount may be
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withheld pursuant to an earnings withholding order on an
ordinary judgment. See subdivision (c) of Section 302 of the act
(“The term ‘garnishment’” means any legal or equitable
procedure through which the earnings of any individual are
required to be withheld for payment of any debt.”). See Letter
from Ben P. Robertson, Deputy Administrator, U.S. Department
of Labor, dated August 2, 1972, on file in office of California Law
Revision Commission, and Wage and Hour Division opinion
letters WH-100, WH-104, and WH-112.

Under subdivision (e), the amount that could be withheld
pursuant to a withholding order for taxes would be computed in
the same manner as for an ordinary earnings withholding order
using the table prepared pursuant to Section 723.074 unless the
withholding order for taxes is obtained under Section 723.076.

Article 3. Restrictions on Earnings Withholding

§ 723.050. Standard exemption

723.050. (a) As used in this section, “available
earnings” for any workweek means the earnings of the
judgment debtor for that workweek less the sum of all the
following:

(1) The amount that would be withheld for federal
personal income taxes from the same amount of earnings
of a single person who claims no exemptions.

(2) The amount that would be withheld for federal
social security taxes from the same amount of earnings if
earned during the first week of a calendar year by a
person subject to withholding for that tax.

(3) The amount that would be withheld for worker
contributions to the Unemployment Compensation
Disability Fund under Sections 984 4nd 985 of the
Unemployment Insurance Code from the same amount
of earnings if earned during the first week of a calendar
year by a person subject to withholding for that purpose.

(4) The. amount that would be withheld for state
personal income taxes from the same amount of earnings
of a single person who claims no exemptions.

(5) An amount equal to 30 times the federal minimum
hourly wage prescribed by Section 6(a) (1) of the Fair
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Labor Standards Act of 1938 in effect at the time the
earnings are payable.

(b) Except as otherwise provided in Sections 723.030,
723.031, 723.051, 723.052, 723.074, 723.075, and 723.076, the
maximum amount of the earnings of a judgment debtor
in any workweek which may be withheld pursuant to this
chapter shall be computed as provided in this subdivision.
Where the available earnings of the judgment debtor for
the workweek are less than ten dollars ($10), nothing
shall be withheld. If the available earnings of the
judgment debtor for the workweek are at least ten dollars
($10) but not more than forty-five dollars ($45), 50
percent of the available earnings shall be withheld.
Where the available earnings of the judgment debtor for
the workweek are greater than forty-five dollars ($45),
twenty-three dollars ($23) plus 25 percent of the
available earnings in excess of forty-five dollars ($45)
shall be withheld. Where the available earnings of the
judgment debtor for the workweek are ten dollars ($10)
or more, if the amount computed under this subdivision
is not a multiple of one dollar ($1), fractional amounts less

than one-half dollar ($0.50) shall be disregarded and
fractional amounts of one-half dollar ($0.50) or more shall
be rounded upward to the next higher whole dollar.

(¢) The Judicial Council shall prescribe by rule the
method of computing the amount to be withheld in the
case of earnings for any pay period other than a week,
which method shall be substantially equivalent in effect
to that prescribed in subdivision (b).

(d) The Judicial Council shall prepare withholding
tables for determining the amount to be withheld from
the earnings of employees for representative pay periods.
The tables may prescribe the amounts to be withheld
according to reasonable earnings brackets. The tables
prepared by the Judicial Council pursuant to this
subdivision shall be used to determine the amount to be
withheld in all cases where the tables permit
computation of the amount to be withheld.

Comment. Section 723.050 provides the standard exemption
applicable to all earnings withholding orders other than earnings
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withholding orders issued on a judgment for delinquent amounts
payable on a judgment for child or spousal support (Sections
793.030 and 723.052) or certain orders for taxes (Section 723.076).
See also Sections 723.031 (wage assignments for support), 723.074
and 723.076 (taxes). See also Section 723.051 (exemption
obtained by special hardship showing).

Section 723.050 reflects policies similar to those underlying
Sections 302 and 303 of the federal Consumer Credit Protection
Act. 15 US.C. §§ 1672-1673 (1970). Thus, in determining the
amount of the debtor’s earnings subject to garnishment, under
both this section and the federal law, certain basic amounts
withheld pursuant to law are first deducted. However, federal
law requires the deduction of all amounts actually “required by
law to be withheld.” For example, the amount actually withheld
for federal income tax purposes from the debtor’s earnings is
deducted in determining his earnings subject to garnishment
(“available earnings”). Thus, a debtor claiming a greater
number of exemptions will have less income withheld and
therefore more subject to garnishment. This produces the
anomalous situation that a debtor with a large family and greater
needs may have more earnings garnished than a single debtor
with the same gross income and with more limited needs.

" Moreover, the federal statute does not elaborate upon what are
considered to be “amounts required by law to be withheld.” To
alleviate these problems, Section 723.050 specifies the amounts to
be deducted in determining the portion of the debtor’s earnings
which are subject to garnishment (“available earnings”). These
items are related to the types of deductions made under federal
law; i.e., they are based on the amounts withheld for federal and
state income taxes, social security, and state disability insurance.
See paragraphs (1)-(4) of subdivision (a). Currently, the social
security tax rate is 5.85 percent (Int. Rev. Code of 1954, § 3101);
the state disability insurance rate is one percent (Unemp. Ins.
Code § 984). The amount deducted to determine available
earnings is fixed according to a formula and is not necessarily the
amount actually deducted from the debtor’s earnings. One of the
major benefits of this scheme is that it permits tables to be
prepared which indicate the exact amount to be withheld from
any given amount of gross earnings. Subdivision (d) directs the
Judicial Council to prepare tables which will be distributed to
employers required to withhold earnings. See Section
723.103 (b) . An employer therefore generally need not make any
computations but will simply withhold pursuant to an earnings
withholding order the amount listed in the tables provided him.
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Both the federal scheme and Section 723.050 make some
provisions for the effect of inflation. The federal statute,
however, merely provides a floor based on the federal minimum
wage. That is, the federal statute does not permit the creditor to
reduce the debtor’s weekly disposable earnings below an amount
equal to 30 times the federal minimum wage. As the federal
minimum wage is increased, this floor is increased accordingly.
(Under the federal law in effect on January 1, 1976, if a debtor’s
disposable earnings are less than $69 per week, no garnishment
is permitted; if his disposable earnings are between $69 and $92,
all his disposable earnings above $69 are subject to garnishment;
if his disposable earnings are more than $92 a week, 25 percent
of his disposable earnings are subject to garnishment.) This floor
is not an exemption excluded from every debtor’s earnings. In
contrast, paragraph (5) of subdivision (a) provides a basic
minimum exemption that is always deducted in determining
available earnings. Moreover, subdivision (b) provides a formula
that precludes withholding less than $5. From $10 to $45 available
earnings, a 50-percent rule is applicable and, above $45 available
earnings, 25 percent of the available earnings may be withheld.
CF, Section 723.074 (state taxes).

Where a wage assignment for support under Section 4701 of
the Civil Code is in effect, the amount withheld from the debtor’s
earnings pursuant to such wage assignment is deducted from the
amount that otherwise would be withheld pursuant to the
withholding table prepared by the Judicial Council on an
earnings withholding order on an ordinary money judgment. See
Section 723.031 and Comment thereto. The amount that may be
withheld pursuant to an administratively issued earnings
withholding order for taxes when a wage assignment under
Section 4701 of the Civil Code is in effect is computed in the same
manner using the table prepared pursuant to Section 723.074. See
Section 723.031 and the Comment thereto.

§ 723.051. Additional amounts necessary for support
exempt

7923.051. Except as provided in Section 723.052 and in
Article 4 (commencing with Section 723.070), the portion
of his earnings which .a judgment debtor proves is
necessary for the support of the debtor or the debtor’s
family supported in whole or in part by the debtor is
exempt from levy under this chapter unless the debt is
incurred for personal services rendered by any employee
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or former employee of the judgment debtor. Neither the
judgment debtor’s accustomed standard of living nor a
standard of living “appropriate to his station in life” is a
criterion for measuring the judgment debtor’s claim for
exemption under this section.

Comment. Section 723.051 is based on the hardship
exemption formerly provided by subdivision (b) of former
Section 690.6. However, Section 723.051 makes clear that this
exemption is not intended to be used for the maintenance of a
life style appropriate to the judgment debtor’s station in life or
for an accustomed standard of living while the judgment debtor
owes money on unsatisfied judgments. Both the judgment debtor
with a family and one without a family may claim the exemption
under Section 723.051. For a special provision applicable where
the earnings withholding order is on a judgment for delinquent
support payments, see Section 723.052.

Subdivision (b) of former Section 690.6 prevented the
judgment debtor from claiming the hardship exemption if the
debt sought to be collected was incurred “by the debtor, his wife,
or his family for the common necessaries of life.” This exception
to the hardship exemption has been eliminated. Likewise, the
limitation of the hardship exemption under former Section 690.6
to earnings received “within 30 days next preceding the date of
a withholding by the employer under Section 682.3” has been
eliminated. Section 723.051 continues the former exception to
the hardship exemption under Section 690.6 where _the
garnishment is on a judgment for a debt incurred for personal
services rendered by any employee or former employee of the
judgment debtor.

§ 723.052. Exemption when judgment is for delinquent
support payments

723.052. (a) Except as provided in subdivision (b),
only one-half of the earnings of the judgment debtor plus
any amount withheld from the judgment debtor’s
earnings pursuant to a wage assignment under Section
4701 of the Civil Code is exempt from levy under this
chapter where the earnings withholding order is a
withholding order for support under Section 723.030.

(b) Upon motion of any interested party, the court
shall make an equitable division of the judgment debtor’s
earnings that takes into account the needs of all the
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persons the judgment debtor is required to support and

shall effectuate such division by an order determining the
amount to be withheld from the judgment debtor’s
earnings pursuant to the withholding order for support.

Comment. Section 723.052 retains the substance of the
former law applicable to a wage garnishment on a judgment for
delinquent amounts payable for child or spousal support. Since
the federal limitations do not apply to such a garnishment
(subdivision (b) of Section 303 of the federal Consumer Credit
Protection Act), this case was covered by the exemption of
one-half of the judgment debtor’s earnings provided by
subdivision (a) of former Section 690.6. Section 723.052 makes
clear that, in applying the 50-percent-of-earnings exemption, the
amount withheld from the earnings of the judgment debtor
pursuant to a wage assignment for support under Section 4701 of
the Civil Code is included in computing the 50 percent of the
judgment debtor’s earnings that may be withheld. For example,
if 30 percent of the judgment debtor’s earnings are withheld
pursuant to a wage assignment for support, an additional 20
percent may be withheld pursuant to the earnings withholding
order on the writ issued on the judgment for delinquent amounts
payable for child or spousal support.

Subdivision (b) makes the 50-percent-of-earnings standard
provided by subdivision (a) subject to the power of the court to
make an order that more or less of the earnings of the judgment
debtor be withheld where the earnings withholding order is on
a writ issued on a judgment for delinquent amounts payable for
child or spousal support. Upon the motion of any interested
party, the court shall make an equitable division of the judgment
debtor’s earnings between, for example, his first wife and
children and himself and his second family. This continues the
substance of prior law. See Rankins v. Rankins, 52 Cal. App.2d
231, 126 P.2d 125 (1942).

For rules relating to the priority to be given a withholding
order for support, see Section 723.030.

Article 4. Earnings Withholding Orders
for Taxes
§ 723.070. Definitions

723.070. As used in this article:
(a) “State” means the State of California and includes
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any officer, department, board, or agency thereof.

(b) “State tax liability” means a liability, including any
penalties and accrued interest and costs, for which the
state would be authorized to issue (1) a warrant pursuant
to Section 1785 of the Unemployment Insurance Code or
Section 6776, 7881, 9001, 16071, 18906, 26191, 30341,. or
39365 of the Revenue and Taxation Code or (2) a notice
of levy pursuant to Section 1755 of the Unemployment
Insurance Code or.(3) a notice or order to withhold
pursuant to Section 6702, 7851, 8952, 11451, 16101, 18817,
96132, 30311, or 32381 of the Revenue and Taxation Code.

Comment. Section 723.070 provides definitions for terms
used in this article.

“State” means the state or any agency thereof. Where the term
“state” is used in this article, it refers to the particular state
agency that administers the particular tax law under which
recovery of the delinquent tax is sought. See Section 723.011(d).

The definition of “state tax liability” makes this article apply to
those tax liabilities for which a warrant may be issued pursuant
to Section 1785 of the Unemployment Insurance Code
(unemployment compensation contribution) or Section 6776
(sales and use taxes), 7881 (vehicle fuel license tax), 9001 (use
fuel tax), 16071 (gift tax), 18906 (personal income tax), 26191
(bank and corporation taxes), 30341 (cigarette tax), or 32365
(alcoholic beverage tax) of the Revenue and Taxation Code or
for which a notice of levy may be given pursuant to Section 1755
of the Unemployment Insurance Code (unemployment
compensation contributions) or for which a notice or order to
withhold may be given pursuant to Section 6702 (sales and use
tax), 7851 (vehicle fuel license tax), 8952 (use fuel tax), 11451
(private car tax), 16101 (gift tax), 18817 (personal income tax),
96132 (bank and corporation taxes), 30311 (cigarette tax), or
32381 (alcoholic beverage tax) of the Revenue and Taxation
Code.

§ 723.071. Exclusive procedure for withholding
earnings for state tax liability

793.071. 'This chapter does not limit the state’s right to
collect a state tax liability except that (a) no levy upon
earnings of an employee held by an employer is effective
unless such levy is made in accordance with the
provisions of this chapter and (b) the methods of
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collection referred to in subdivision (b) of Section 723.070

may not be used to require an employer to withhold

earnings of an employee in payment of a state tax
liability.

Comment. Section 723.071 makes clear that the levy
procedure for withholding earnings of an employee for the
collection of state tax liability provided in the Employees’
Earnings Protection Law is exclusive. The authorization, for
example, to direct orders to third persons who owe the taxpayer
money found in Section 18817 (personal income tax) and Section
26132 (bank and corporation taxes) of the Revenue and Taxation
Code is limited by Section 723.071. This article deals, however,
only with levy on earnings to collect certain state taxes. The
collection of federal taxes is accomplished pursuant to federal law
and cannot be limited by state law. See Int. Rev. Code of 1954,
§ 6334(c). As to other taxes not within the scope of this article,
the tax obligation must be reduced to judgment, and the taxing
authority may then obtain an earnings withholding order like
any other creditor; such order is treated the same as any other
earnings withholding order, and this article does not apply.

§ 723.072. Withholding order for taxes; notice and oppor-
tunity for review of liability before order issued

723.072. (a) A “withholding order for taxes” is an
earning withholding order issued pursuant to this article
to collect a state tax liability and shall be denoted as a
withholding order for taxes on its face.

(b) A withholding order for taxes may only be issued
where:

(1) The existence of the state tax liability appears on
the face of the taxpayer’s return, including a case where
such tax liability is disclosed from the taxpayer’s return
after errors in mathematical computations in the return
have been corrected; or

(2) The state tax liability has been assessed or
determined, as provided in the Revenue and Taxation
Code or Unemployment Insurance Code, and the
taxpayer had notice of the proposed assessment or
determination and had available an opportunity to have
the proposed assessment or determination reviewed by
appropriate administrative procedures, whether or not
he took advantage of that opportunity.



666 CALIFORNIA LAW REVISION COMMISSION

(c) In any case where a state tax liability has been
assessed or determined prior to January 1, 1977, and the
state determines that the requirements of subdivision (b)
may not have been satisfied, the state may send a “Notice
of Proposed Issuance of Withholding Order for Taxes™ to
the taxpayer at his last known address by first-class mail,
postage prepaid. The notice shall advise the taxpayer that
he may have the assessment or determination reviewed
by appropriate administrative procedures and how he
may obtain such a review. If the taxpayer is sent such a
notice and requests such a review within 30 days from the
date the notice was mailed to him, the state shall provide
appropriate administrative procedures for review of the
assessment or determination and shall not issue the
withholding order for taxes until the administrative
review procedure is completed. If the taxpayer is sent
such a notice and does not request such a review within
30 days from the date the notice was mailed to him, the
state may issue the withholding order for taxes.

(d) ‘A withholding order for taxes may be issued
whether or not the state tax liability has been reduced to
judgment.

Comment. Section 723.072 provides that no withholding
order for taxes may be issued unless the state tax liability either
appears on the face of the taxpayer’s tax return or has been
determined in an administrative proceeding in which the
taxpayer had notice and an opportunity for administrative
review. See Greene v. Franchise Tax Board, 21 Cal. App.3d 38,
103 Cal. Rptr. 483 (1972). However, no review of the taxpayer’s
tax liability is permitted in court proceedings under this chapter.
See Section 723.082.

Few state tax liabilities are reduced to judgment. Subdivision
(d) recognizes this.

§ 723.073. Provisions governing tax withholding orders

793.073. Except as otherwise provided in this article,
the provisions of this chapter govern the procedures and

" proceedings concerning a withholding order for taxes.
For the purposes of thisartitle, a reference in this chapter
to a “levying officer” shall be deemed to mean the
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specific state agency seeking to collect a state tax liability
under this article.

Comment. Section 723.073 makes clear that the provisions of
this chapter governing earnings withholding orders are
applicable to withholding orders for taxes except to the extent
that this article contains special provisions applicable to such
orders. o '

§ 723.074. Agency issued withholding order for taxes

723.074. (a) The state may itself issue a withholding
order for taxes under this section to collect a state tax
liability. The order shall specify the naximum amount
that may be withheld pursuant to the order (unpaid tax
liability including any penalties, accrued interest, and
costs). :

(b) The amount to be withheld by the employer
pursuant to an order issued under this section shall be the
amount required to be withheld pursuant to subdivision
(c) or such lesser amount as is specified in the order.

(¢) Unless a lesser amount is specified in the order, the
amount to be withheld pursuant to an order issued under
this section is two times the maximum amount that may
be withheld under Section 723.050, except that the state
may require that ten dollars ($10) be withheld if the

‘amount of the taxpayer’s earnings is sufficient that a
portion of his earnings would be withheld pursuant to
Section 18806 of the Revenue and Taxation Code if such
earnings were subject to withholding under that section

“but the amount of his earnings is not sufficient to permit
withholding under Section 723.050. In determining
whether the earnings are sufficient so that a portion of
the earnings would be withheld pursuant to Section 18806
of the Revenue and Taxation Code; the table issued

‘under that section applicable to a single person without
allowance for additional exemptions shall be used. The
state shall prepare withholding tables for determining
the amount to be withheld from the earnings of
employees for representative pay periods pursuant to
orders issued under this section. The tables may prescribe
the amounts to be withheld according to reasonable
‘earnings brackets. The tables shall be used to determine
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the amount to be withheld in all cases where the tables
permit computation of the amount to be withheld.

Comment. Section 723.074 specifies the procedure to be
followed when the state taxing agency itself issues the
withholding order for taxes. In such case, no application to a
court for the order is required. Under an order issued pursuant
to Section 723.074, the employer may be required to withhold not
more than twice the amount permitted to be withheld pursuant
to Section 723.050 (except that $10 is required to be withheld in
certain instances where the amount of earnings would not be
sufficient to require withholding under Section 723.050). The
state taxing agency provides the employer with withholding
tables prescribing the amount to be withheld pursuant to orders
issued under this section. The amount determined according to
the applicable table must be withheld by the employer unless the
order itself specifies a lesser amount or the amount to be
withheld is reduced pursuant to subdivision (c) or (d) of Section
793.075. As to the effect of a wage assignment for support under
Section 4701 of the Civil Code, see subdivision (e) of Section
723.031 and the Comment thereto.

§ 723.075. Notice to taxpayer; reduction in amount
withheld

723.075. (a) This section applies to any withholding
order for taxes issued under this article.

(b). Together with the withholding order for taxes, the
state shall serve upon the employer an additional copy of
the order and a notice informing the taxpayer of the
effect of the order and of his right to hearings and
remedies provided in this chapter. Within 10 days from
the date of service, the employer shall deliver to the
taxpayer a copy of the order and the notice, except that
immediate delivery shall be made where a jeopardy
withholding order for taxes has been served. If the
taxpayer is no longer employed by the employer and the
employer does not owe him any earnings, the employer
is not required to make such delivery.

(c) The state shall provide for an administrative
hearing to reconsider or modify the amount to be
withheld pursuant to the withholding ordeér for taxes, and
the taxpayer may request such a hearing at any time after
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service of the order. If the taxpayer requests a hearing,
the hearing shall be provided, and the matter shall be
determined, within 15 days after the request is received
by the state.

(d) After the state has made its determination under
subdivision (c), the taxpayer may file a claim of
exemption to claim the exemption provided by Section
793.051, in the manner provided in Section 723.105, with

‘a court of record in his county of residence. No fee shall
be charged for filing such claim of exemption. After
hearing, the court may modify the withholding order for
taxes previously issued, but in no event shall the amount
required to be withheld be less than that permitted to be
withheld under Section 723.050.

(e) The employer is not subject to any civil liability for
failure to comply with subdivision (b). Nothing in this
subdivision limits the power of a court to hold the
employer in contempt of court for failure to comply with
subdivision (b).

Comment. Section 723.075 requires service of a copy of the
order and a notice informing the employee of the effect of the
order and his right to hearings and other remedies. These papers
are served on the employer who is required to deliver them to
the employee. Cf Section 723.104 (ordinary earnings
withholding orders). Section 723.075 requires that the taxpayer
first seek administrative relief before he can claim the exemption
provided by Section 723.051 (hardship exemption) in a court
proceeding. Notwithstanding the hardship exemption provided
by Section 723.051, the state taxing agency is entitled to a
withholding order in an amount not less than the amount
permitted to be withheld under Section 723.050 even though
there is a court hearing on the employee’s claim that his earnings
are necessary for support of the taxpayer or his family.

Subdivision (e) is the same in substance as the last sentence of
subdivision (a) of Section 723.104. See the Comment to that
section for a discussion of the comparable provision.

§ 723.076. Court issued withholding order for taxes

723.076. (a) A withholding order for taxes may be
issued pursuant to this section requiring the employer of
the taxpayer to withhold an amount in excess of the
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amount that may be required to be withheld pursuant to
an order issued under Section 723.074.

(b) The state may, at any time, apply to a court of
record in the county where the taxpayer was last known
to reside for the issuance of a withholding order for taxes
under this section to collect a state tax liability.

(c) The application for the order shall include an
affidavit stating that the state has served upon the
taxpayer both of the following:

(1) A copy of the application

(2) A notice informing the taxpayer of the purpose of
the application and his right to appear in regard to the
application.

(d) Upon the filing of the application, the court shall
‘immediately set the matter for hearing and the court
clerk shall send a notice of the time and place of the
hearing by first-class mail, postage prepaid, to the state
and the taxpayer. The notice shall be deposited in the
mail at least 10 days before the day set for the hearing.

(e) After hearing, the court shall issue a withholding
order for taxes which shall require the taxpayer’s
employer to withhold and pay over all earnings of the
taxpayer other than that amount which the taxpayer
proves is exempt under Section 723.051, but in no event
shall the amount to be withheld be less than that
permitted to be withheld under Section 723.050.

(f) The state may issue a temporary earnings holding
order, which shall be denoted as such on its face, in any
case where the state intends to apply for a withholding
order for taxes under this section and has determined
that the collection of the state tax liability will be
jeopardized in whole or in part if the temporary earnings
holding order is not issued. The temporary earnings
holding order shall be directed to the taxpayer’s
employer and shall require him to retain in his possession
or under his control all or such portion of the earnings of
the taxpayer then or thereafter due as is specifed in the
order. Together with the temporary earnings holding
order, the state shall serve upon the employer an
additional copy of the order and a notice informing the
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taxpayer of the effect of the order and of his right to
remedies provided in this chapter. Upon receipt of the
order, the employer shall deliver to the taxpayer a copy
of the order and notice. If the taxpayer is no longer
employed by the employer and the employer does not
owe him any earnings, the employer is not required to
make such delivery. The temporary earnings holding
order expires 15 days from the date it is served on the
employer unless it is extended by the court on ex parte
application for good cause shown. If a temporary earnings
holding order is served on an employer, the state may not
thereafter, for a period of six months, serve on the same
employer another temporary earnings holding order for
the same employee unless the court for good cause shown
otherwise orders. Sections 723.153 and 723.154 apply to
temporary earnings holding orders issued under this
section. '
Comment. Section 723.076 provides a procedure whereby
the taxing agency can obtain an order, after court hearing, that
requires the employer to withhold all of the employee’s earnings
in excess of the amount necessary for the support of the taxpayer
or his family. An order may be obtained under Section 723.076
that requires the withholding of more than the amount that the
state taxing agency could require the employer to withhold
pursuant to an order issued by the agency itself under Section
793.074. This grant of authority is not intended as a directive that
such authority be used generally. This extreme remedy could be
harsh in its application and should be used sparingly. The state
taxing agency is always entitled to a withholding order in an
amount not less than the amount permitted to be withheld under
Section 723.050 even though there is a court hearing on the
employee’s claim that all of his earnings are necessary for the
support of the taxpayer or his family. Provision is ‘made in
subdivision (f) of Section 723.076 for a temporary order directing
the employer to hold any earnings of the employee then or
thereafter due. Such orders should be used only in rare and
unusual cases.

§ 723.077. Priority of orders

793.077. (a) Subject to subdivision (b), an employer
upon whom a withholding order for taxes is served shall
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withhold and pay over earnings of the employee
pursuant to such order and shall cease to’ withhold
earnings pursuant to any prior earnings withholding
order except that a withholding order for support shall be
given priority as provided in Section 723.030. When an
employer is required to cease withholding earnings
pursuant to a prior earnings withholding order, he shall
notify the levying officer who served the prior earnings
withholding order that a supervening withholding order
for taxes is in effect.

(b) An employer shall not withhold earnings of an
employee pursuant to a withholding order for taxes if a
prior withholding order for taxes is in effect, and, in such
case, the subsequent withholding order for taxes is
ineffective.

Comment. Section 723.077 deals with the priority a tax
withholding order is to be given with respect to other earnings
withholding orders. A withholding order for taxes takes priority
over any prior earnings withholding order except one for support
or another withholding order for taxes. As indicated in the
Comment to Section 723.030, a withholding order for support
always takes priority over any other earnings withholding order.
Thus, where a withholding order for support is in effect and a
subsequent tax order is received, the employer will continue to
withhold pursuant to the withholding order for support, and the
amount withheld pursuant to the tax order will be reduced by
the amount withheld pursuant to the withholding order for
support. Similarly, where a tax order is in effect and a
withholding order for support is served, the withholding order
for support again takes priority. See the Comments to Sections
793.030 and 723.050. However, where the prior earnings
withholding order is for the collection of a debt other than for
taxes or delinquent support, the tax order displaces the prior
earnings withholding order, and the employer must withhold
only pursuant to the tax order until the tax debt is completely
paid. If the earnings withholding order for taxes is satisfied
during the withholding period of the prior earnings withholding
order (Section 723.022), the employer must then again withhold
pursuant to the prior earnings withholding order. Where there
is a prior tax order in effect, the second tax order is ineffective;
the employer may not withhold pursuant to the second order and
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must promptly notify the agency which issued or obtained the
second order of the reason for his action. See Section 723.104(b).

As to the effect of a wage assignment for support under Section
4701 of the Civil Code, see Section 723.031 (). As indicated in the
Comment to Section 723.031, a wage assignment for support
under Civil Code Section 4701 takes priority over any earnings
withholding order. Thus, where a wage assignment for support
is in effect and a subsequent tax order is received, the employer
will continue to withhold pursuant to the wage assignment, and
the amount withheld pursuant to the tax order will be reduced
by the amount withheld pursuant to the wage assignment for
support. Similarly, where a tax order is in effect and a wage

assignment for support is served, the wage assignment takes
priority. See the Comments to Sections 723.031 and 723.050.

§ 723.078. Withholding period; notice terminating order

723.078. (a) Except as provided in subdivision (b),
the employer shall not withhold pursuant to a
withholding order for taxes. from earnings of the
employee payable for any pay period of such employee
that ends prior to the 10th day after service of the order.

(b) A “jeopardy withholding order for taxes,” which
shall be denoted as such on its face, is a withholding order
for taxes that requires that the employer withhold
pursuant to the order from earnings due to the employee
at the time of service of the order on the employer and
from .earnings thereafter due. A jeopardy withholding
order for taxes may be issued only where the state has
determined that the collection of a state tax liability will
be jeopardized in whole or in part by delaying the time
when withholding from earnings commences.
~ (c) An employer shall continue to withhold pursuant

to a withholding :order for taxes until the amount
specified in the order has been paid in full or the order
is withdrawn, except that the order shall automatically
terminate one year after the employment of the
employee by the employer terminates. The state shall
promptly serve on the employer a notice terminating the
withholding order for taxes if the state tax liability for
which the withholding order for taxes was issued is
satisfied before the' employer has withheld the full
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amount specified in the order, and the employer shall
discontinue withholding in compliance with such notice.
Comment. Subdivision (a) of Section 723.078 requires the
employer to withhold commencing at the same time as with any
other order. Cf Section 723.022. Subdivision (b) provides for a
jeopardy withholding order that requires immediate
withholding. Such an order should be used only in rare and
unusual cases. Subdivision (c) requires the employer to withhold
earnings pursuant to a withholding order for taxes until the
amount specified in the order has been paid in full and provides
for a notice if the tax liability is satisfied before the full amount
specified in the order has been withheld. The notice required by
Section 723.078 is in lieu of the notice provided by Section
7923.027. If not earlier terminated by the court, the order
automatically terminates one year after the employment of the
employee by the employer terminates. See the discussion of a
comparable provision in the Comment to Section 723.030.

§ 723.079. When receipt required

723.079. No receipt need be sent to the taxpayer for
amounts paid over to the state pursuant to a withholding
order for taxes unless the taxpayer has requested in
writing that he be sent receipts for such amounts.

§ 723.080. Service

723.080. Service of a withholding order for taxes or of
any other notice or document required under this
chapter in connection with a withholding order for taxes
may be made by the state by first-class mail, postage
prepaid, or by any authorized state employee. Service of
a withholding order for taxes is complete when it is
received by the employer. Service of, or the providing of,
any other notice or document required to be served or
provided under this chapter in connection with a
withholding order for taxes is complete when the notice
or document is deposited in the mail addressed to the last
known address of the person on whom it is served or to
whom it is to be provided.

Comment. Section 723.080 provides special provisions for
service of notices, documents, and orders under this article. This

special service provision is in lieu of the one prescribed by
Section 723.101.
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§ 723.081. Forms

793.081. Except for the forms referred to in Section
793.076, the state shall prescribe the form of any order,
notice, or other document required by this chapter in
connection with a withholding order for taxes
notwithstanding Sections 723.100 and 723.120, and any
form so prescribed is deemed to comply with this
chapter.

Comment. Section 723.081 requires that forms used in
connection with this article be prescribed by the state taxing
agency administering the particular tax law except that the
Judicial Council prescribes the forms used in connection with
court issued orders under Section 723.076.

§ 723.082. Review of tax liability

793.082. No review of the taxpayer’s tax liability shall
be permitted in any court proceedings under this
chapter.

Comment. Section 723.082 makes clear that the court, in a
proceeding to determine whether a withholding order for taxes
should be issued or be modified or terminated because of
hardship, may not review the taxpayer’s tax liability.

§ 723.083. Refund of employer’s service charge

793.083. If the state determines that a withholding
order for taxes has been issued in error or that there is no
tax liability, the state may refund to the employee any
amounts deducted by his employer pursuant to Section
723.024.

Comment. Section 723.083 authorizes the state to refund the
employer’s service charge to the employee if the withholding
order for taxes is issued in error or there is no tax liability.

§ 723.084. Warrant or notice deemed withholding
order for taxes

793.084. Where a warrant, notice of levy, or notice or
order to withhold (referred to in subdivision (b) of
Section 723.070) is served on the employer, it shall be
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deemed to be a withholding order for taxes if the form
provides notice on its face that it is to be treated as a
withholding order for taxes as to any earnings that are
subject to the provisions of this chapter.

Comment. Section 723.084 deals with the situation where it is
not clear whether an employer-employee relationship exists. The
warrant, notice of levy, or notice or order to withhold may be
issued on the assumption the taxpayer is an independent
contractor. However, so that the taxpayer cannot avoid the
withholding by claiming that he is an employee and that his
earnings may be withheld only pursuant to an earnings
withholding order, Section 723.084 provides that the warrant,
notice, or order may require that it be treated as an earnings
withholding order if the taxpayer is an employee.

Article 5. Procedure for Issuance of
Earnings Withholding Orders

§ 723.100. Judicial Council authorized to prescribe
practice and procedure

793.100. Notwithstanding any other provision of law,
the Judicial Council may provide by rule for the practice -
and procedure in proceedings under this chapter except
for the state’s administrative hearings provided by
Article 4 (commencing with Section 723.070).

Comment. Article 5 outlines generally the procedure for
issuance and review of an earnings withholding order; however,
Section 723.100 authorizes the Judicial Council to provide by rule
for the practice and procedure in proceedings under this
chapter. The state tax agency prescribes the rules of procedure
for administrative hearings under Article 4 (withholding orders
for taxes).

§ 723.101. Service

723.101. (a) An earnings withholding order shall be
served upon the employer by delivery of the order to any
of the following:

(1) The managing agent or person in charge, at the
time of service, of the branch or office where the



WAGE GARNISHMENT PROCEDURE 677

employee works or the office from which he is paid.

(2) Any person to whom a copy of the summons and
of the complaint may be delivered to make service on the
employer under Article 4 (commencing with Section
416.10) of Chapter 4 of Title 5 of Part 2.

(b) Service of an earnings withholding order shall be
made by personal delivery as provided in Section 415.10
or 415.20 or by delivery by registered or certified mail,
postage prepaid, with return receipt requested. When
service is made by mail, service is completed at the time
the return receipt is executed by or on behalf of the
recipient. If the levying officer attempts service by mail
under this subdivision and he does not receive a return
receipt within 15 days from the date of deposit in the mail
of the earnings withholding order, he shall make service
as provided in Article 3 (commencing with Section
415.10) of Chapter 4 of Title 5 of Part 2. _

(c) Service of any notice or document under this
chapter may be made in the same manner as an earnings
withholding order. If service is made on the employer
after his employer’s return has been received by the
levying officer, the service shall be maae by registered or
certified mail, postage prepaid, with return receipt
requested, on the person designated in the employer’s
return to receive notices and at the address indicated in
the employer’s return, whether or not such address is
within the county. Nothing in this subdivision precludes
service by personal delivery on the person designated in
the employer’s return.

Comment. Section 723.101 specifies the manner of service
under this chapter. Although personal delivery is authorized, it
is anticipated that the convenience and economy of service by
mail will result in the general use of this method. Subdivision (b)
requires personal delivery by the levying officer where mail
service is apparently ineffective because a return receipt has not
been received by the levying officer within 15 days after the
order is mailed. Where service is made by mail, the employer
must indicate on his employer’s return the date service was
completed. See Section 723.126(b)(1). As to service of
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withholding orders for taxes, see Section 723.080. Subdivision (c)
makes clear that, after the levying officer has received the
employer’s return, service of any notice or document under this
chapter is to be made on the person, and at the address, indicated
in the employer’s return. See Sections 723.101(c) and
793.126 (b) (6). See also, for example, the Comment to Section
723.027.

§ 723.102. Application for issuance of earnings
withholding order

793.102. (a) If a writ of execution has been issued to
the county where the judgment debtor’s employer is to
be served and the time for the return of the writ under
subdivision (a) of Section 683 has not expired; a judgment
creditor may apply for the issuance of an earnings
withholding order by filing an application, in the form
prescribed by the Judicial Council, with a levying officer
in such county who shall promptly issue an earnings
withholding order in the form prescribed pursuant to
Sections 723.120 and 723.125.

(b) This section does not apply where the earnings
withholding order is a withholding order for taxes.

Comment. Subdivision (a) of Section 723.102 requires a
judgment creditor to apply for an earnings withholding order to
the levying officer in the county where the order is to be served.
As a prerequisite to applying for the earnings withholding order,
the judgment creditor must have obtained the issuance of a writ-
of execution to the county where the order is to be served. See
Section 723.101 (place where service may be made). For the
required content of the application, see Section 723.121. An
earnings withholding order shall be promptly issued on the ex
parte application of a judgment creditor. The debtor may claim
an exemption as provided in Section 793.105, have such order
modified or terminated, and even recover from the creditor
amounts withheld and paid over pursuant to such order; but this
does not affect the initial issuance of the order. The earnings
withholding order will be effective only if served before the time
for the return of the writ under subdivision (a) of Section 683 has
expired. See Section 723.103(c).

For special provisions regarding the issuance of a withholding
order for taxes, see Article 4 (commencing with Section 723.070).
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§ 723.103. Service of order and information on employer

723.103. (a) The levying officer shall serve upon the
designated employer all of the following:

(1) The original and one copy of the earnings
withholding order.

(2) The form for the employer’s return.

(3) The nctice to employee of earnings withholding
order in the form prescribed pursuant to Sections 723.120
and 723.122.

(b) At the time he makes service pursuant to
subdivision (a), the levying officer shall provide the
employer with a copy of the employer’s instructions and
withholding tables referred to in Section 723.127. The
Judicial Council may adopt rules prescribing the
circumstances when compliance with this subdivision is
not required.

(c) No earnings withholding order shall be served:
upon the employer after the time specified in subdivision
(a) of Section 683 for the return of the writ of execution
under which the order was issued has expired.

Comment. Section 723.103 prescribes what must be served
upon the employer by the levying officer and when such service
must be accomplished to be effective. Service of the earnings
withholding order must be completed before the writ is
returnable. See Section 683 (writ may be made returnable not
less than 10 nor more than 60 days after its receipt by the levying
officer). See also Section 723.026(c).

Section 723.103 requires that the employer be supplied with a
copy of the earnings withholding order and with a notice
advising the employee of the effect of the earnings withholding
order and his rights with respect to the order. The employer is
required to deliver these papers to the employee within 10 days
of service. See Section 723.104. The person to be served and the
manner of service of the earnings withholding order and related
documents is specified in Section 723.101.

§ 723.104. Delivery of papers to employee; employer’s
return

793.104. Any cmuployer who is served with an earnings
withholding order shall:
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(a) Deliver to the judgment debtor a copy of the
earnings withholding order and the notice to employee
of earnings withholding order within 10 days from the
date of service. If the judgment debtor is no longer
employed by the employer and the employer does not
owe him any earnings, the employer is not required to
make such delivery. The employer is not subject to any
civil liability for failure to comply with this subdivision.
Nothing in this subdivision limits the power of a court to
hold the employer in contempt of court for failure to
comply with this subdivision. L

(b) Complete the employer’s return on the form
provided by the levying officer and mail it by first-class
mail, postage prepaid, to the levying officer within 15
days from the date of service. If the earnings withholding
order is ineffective, the employer shall state in his
employer’s return that he is not complying with the order
for this reason and shall return the order to the levying
officer with the employer’s return.

Comment. Section 723.104 requires the employer to deliver
to the employee a copy of the order and a notice advising the
employee of his rights.

Section 723.104 also requires the employer to fill out and mail
an employer’s return to the levying officer who served the
earnings withholding order. Such a return must be made even
though the order is not given effect. See Comment to Section
793.023. If the order is not given effect, the: employer must
indicate the reason and return the order. For the form of the
return, see Section 723.126.

The last two sentences of subdivision (a) make clear that an
employer is not liable for civil damages if he fails to give the
employee the notice advising the employee of his rights. The
section does not preclude the Labor Commissioner from taking
action under the Labor Code if the employer consistently fails to
give his employees the notice he is required to deliver under
subdivision (a). Moreover, although the employer is not civilly
liable, he may be subject to punishment for contempt. This
would be appropriate where the employer fails to give the
employee notice out of malice or willful neglect but would not
be appropriate where the employer merely inadvertently fails to
give the notice.
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§ 723.105. Judgment debtor’s claim of exemption

793.105. (a) A judgment debtor may claim an
exemption under Section 723.051 if:

(1) No prior hearing has been held with respect to the
earnings withholding order; or

(2) There has been a material change in
circumstances since the time of the last prior hearing on
the earnings withholding order.

(b) A claim of exemption shall be made by filing with
the levying officer an original and one copy of (1) the
‘judgment debtor’s claim of exemption and (2) the
judgment debtor’s financial statement.

(c) Upon the filing of the claim of exemption, the
levying officer shall promptly send to the judgment
creditor by first-class mail, postage prepaid, all of the
following:

(1) A copy of the claim of exemption.

(2) A copy of the financial statement.

(3). A notice of claim of exemption, stating that the
claim of exemption has been filed and that the earnings
withholding order will be terminated, or modified to
reflect the amount of earnings claimed to be exempt in
the claim of exemption, unless a notice of opposition to
the claim of exemption is filed with the levying officer by
the judgment creditor within 10 days after the date of the
mailing of the notice of claim of exemption.

(d) Ajudgment creditor who desires to contest a claim
of exemption shall, within 10 days after the date of the
mailing of the notice of claim of exemption, file with the
levying officer a notice of opposition to the claim of
exemption.

(e) If the levying officer does not receive a notice of
opposition within the 10-day period, he shall serve on the.
employer one of the following:

(1) A notice that the earnings withholding order has
been terminated if all of the judgment debtor’s earnings
was claimed to be exempt.

(2) A modified earnings withholding order which
reflects the amount of earnings claimed to be exempt in
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the claim of exemption if only a portion of the judgment
debtor’s earnings was claimed to be exempt.

(f) If a notice of opposition to the claim of exemption
is filed with the levying officer within the 10-day period,
the levying officer shall promptly file the judgment
debtor’s claim of exemption and financial statement and
the notice of opposition to the claim of exemption with
the court clerk and the court clerk shall set the matter for
hearing, which hearing shall be held within 15 days after
the date the documents are filed with the court clerk by
the levying officer. The court clerk shall send a notice of
the time and place of the hearing to the judgment debtor
and judgment creditor by first-class mail, postage
prepaid. The notice shall be deposited in the mail at least
10 days before the day set for hearing.

(g) If, after hearing, the court orders that the earnings
withholding order be modified or terminated, the clerk
shall promptly transmit a certified copy of the order to
the levying officer who shall promptly serve on the
employer of the judgment debtor (1) a copy of the
modified earnings withholding order or (2) a notice that
the earnings withholding order hasbeen terminated. The
court may order that the earnings withholding order be
terminated as of a date which precedes the date of
hearing. If the court determines that any amount
withheld pursuant to the earnings withholding order
shall be paid to the judgment debtor, the court may make
an order directing the person who holds such amount to
pay it to the judgment debtor.

(h) If the earnings withholding order is terminated by
the court, unless the court otherwise orders or unless
there is a material change of circumstances since the time
of the last prior hearing on the earnings withholding
order, the judgment creditor may not apply for another
earnings withholding order directed to the same
employer with respect to the same judgment debtor for
a period of 130 days following the date of service of the
earnings withholding order or 60 days after the date of
the termination of the order, whichever is later.

(i) If an employer has withheld and paid over amounts
pursuant to an earnings withholding order after the date
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of termination of such order but prior to the receipt of
notice of its termination, the judgment debtor may
recover such amounts only from the levying officer if he
still holds such amounts or, if such amounts have been
paid over to the jucgment creditor, from the judgment
creditor. If the employer has withheld amounts pursuant
to an earnings withholding order after termination of the
order but has not paid over such amounts to the levying
officer, the employer shall promptly pay over such
amounts to the judgment debtor.

(j) An appeal lies from any court order under this
section denying a claim of exemption or modifying or
terminating an earnings withholding order. Such appeal
shall be taken in the manner provided for appeals in the
court in which the proceeding is had. An appeal by the
judgment creditor from an order modifying or
terminating the earnings withholding order does not stay
the order from which the appeal is taken.
Notwithstanding the appeal, until such time as the order
modifying or terminating the earnings withholding order
is set aside or modified, the order allowing the claim of
exemption in whole ot in part shall be given the same
effect as if the appeal had not been taken.

Comment. Section 723.105 outlines generally the procedure
for the hearing of a debtor’s claims for the exemption under
Section 723.051. Section 690.50 is not applicable.

A debtor is not limited as to the time within which he must
claim an exemption. However, unless there has been a material
change in either his income or his needs, he may claim an
exemption only once during the period the order is in effect. See
subdivision (a). A similar limitation applies to a judgment
creditor; if a withholding order is terminated by the court, the
judgment creditor may not apply for the issuance of an earnings
withholding order directed to the same employer for the same
debtor for 130 days following the date of service of a prior
terminated order or 60 days after the date of termination,
whichever is later, unless the court orders otherwise or there is
a material change in circumstances. See subdivision (h).

A claim of exemption is made by the debtor by filing an
original and one copy of his claim of exemption and his financial
statement. Subdivision (b). For the form of these documents, see
Sections 723.123 and 723.124. Upon receipt of these documents,
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the levying officer is required to send the copies of the
application and financial statement to the creditor, together with
a notice of the claim of exemption which advises the creditor of
the effect of the claim. See subdivision (c).

The judgment creditor. who contests the claim of exemption
must file a notice of opposition within 10 days. Subdivision (d).
If no notice of opposition is filed, the levying officer serves on the
employer a notice terminating the order or, if the claim of
exemption lists an amount the judgment debtor believes should
be withheld pursuant to the order (see Section 723.123), the
levying officer serves on the employer a modified order in the
amount indicated in the claim of exemption. Subdivision (e).
Service of the notice of termination or modified order is to be
made on the person, and at the address, indicated in the
employer’s return. See Sections 723.101(c) and 723.126 (b) (6). If
the judgment creditor’s notice of opposition is filed within 10
days, the levying officer files the documents with the court clerk
who sets the matter for hearing and notifies both parties.
Subdivision (f).

After hearing, the court may order that the earnings
withholding order be modified or even terminated. The date
fixed for termination of the order may precede the date of the
hearing. See subdivision (g). The court may order amounts
withheld in excess of the amount determined to be proper to be
paid to the judgment debtor. See subdivision (g). Where the date
of termination is made retroactive, an employer may have
already withheld and paid over pursuant to the earnings
withholding order prior to receipt of notice of términation.
Subdivision (c) of Section 723.022 makes clear that the employer
is not liable to the debtor for such amounts, and subdivision (i)
of Section 723.105 authorizes the debtor to recover such amounts
from the levying officer or, if paid to the creditor, from the
creditor. Where amounts have been withheld but not yet paid
over to the levying officer, the employer is required to pay those
amounts to the employee-judgment debtor. See subdivision (i).

“The procedure for claiming the exemption provided by
Section 723.052 is specified in that section.

Subdivision (j) continues the rule that an appeal may be taken
from the court’s order allowing or denying the claim of
exemption in whole or in part. See Section 690.50 (m). However,
the rule formerly provided by the last sentence of subdivision (j)
of Section 690.50 that an appeal by the judgment creditor
prevented the release of the withheld earnings of the judgment
debtor is not continued. Under subdivision (j) of Section 723.105,
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until such time as the order modifying or terminating the
earnings withholding order is set aside or modified, the order
allowing the claim of exemption in whole or in part is given the
same effect as if the appeal had not been taken.

§ 723.106. Findings not required

723.106. No findings shall be required in court
proceedings under this chapter.

Comment. Section 723.106 is comparable to a provision found
in subdivision (i) of Section 690.50 (claims for exemption).

§ 723.107. Limitation on obtaining additional earnings
withholding orders

723.107. If an employer withholds earnings pursuant
to an earnings withholding order, the judgment creditor
who obtained the order may not cause another earnings
withholding order to be served on the same employer
requiring him to withhold earnings of the same employee
during the 10 days following the expiration of the prior
earnings withholding order.

Comment. Section 723.107 precludes a creditor who has
obtained an earnings withholding order which has gone into
effect from causing another order to be served during the 10-day
period following the expiration of his prior order. The purpose
of this limitation is to give other judgment creditors a 10-day
period during which their earnings withholding orders can be
served while the original creditor is precluded from competing
with them. The original creditor may apply for the second
earnings withholding order either before or after his prior order
expires. But service of the second order on the same employer
while the original order is in effect will be ineffective under
Section 723.023, and service during the 10-day period following
expiration of the original order is prohibited by Section 723.107.
Even though the 10-day moratorium period is violated, the
employer may act pursuant to what has been served upon him.
See Section 723.154. Of course, after the expiration of the 10-day
period, the original creditor is treated like any other creditor.

It should be noted that each agency of the state is considered
a separate entity for the purposes of this chapter. See Section
723.011 (d). Hence, even though one agency has been making
collection, a second agency may serve an earnings withholding
order within the 10-day period provided in this section.
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Article 6. Forms; Employer’s Instructions;
Withholding Tables

§ 723.120. Judicial Council to prescribe forms

793.120. The Judicial Council shall prescribe the form
of the applications, notices, claims of exemption, orders,
and other documents required by this chapter and only
such forms may be used to implement this chapter. Any
such form prescribed by the Judicial Council is deemed
to comply with this chapter.

Comment. Section 723.120 requires the Judicial Council to
prescribe the forms necessary for the purposes of this chapter.
Various sections prescribe information to be contained in the
forms; but the Judicial Council has complete authority to adopt
and revise the forms as necessary and may require additional
information in the forms or may omit information from the forms
that it determines is unnecessary. See also Section 723.081 (forms
in connection with withholding order for taxes).

§ 723.121. Application for earnings withholding order

793.121. The “application for issuance of earnings
withholding order” shall be executed under oath and
shall include all of the following:

(a) The name and last known address of the judgment
debtor and, if known, his social security number.

(b) The name and address of the judgment creditor.

(c) The court where the judgment was entered and
the date the judgment was entered.

(d) The date of issuance of a writ of execution to the
county where the earnings withholding order is sought
and the date the writ is returnable under subdivision (a)
of Section 683.

(e) The amount sought to be collected, indicating the
amount of the judgment, plus additional accrued items,
less partial satisfactions, if any.

(f) The name and address of the employer to whom
the order will be directed.

(g) The name and address of the person to whom the
withheld money is to be paid by the levying officer.
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Comment. Although Section 723.121 requires the application
to be executed “under oath,” this may generally be done by a
statement signed under penalty of perjury. See Section 2015.5.
The actual form for the application is prescribed by the Judicial
Council. See Section 723.120. :

§ 723.122. Notice to employee

723.122. The “notice to employee of earnings
withholding order” shall inform the judgment debtor of
all of the following:

(a) The named employer has been ordered to
withhold from the earnings of the judgment debtor the
maximum amounts allowed by law, or such other
amounts as are specified in the earnings withholding
order, and to pay these amounts over to the levying
officer for tramsmittal to the person specified in the order
in payment of the judgment described in the order.

(b) The maximum amounts allowed by law to be
withheld pursuant to Section 723.050 on illustrative
amounts of earnings. .

(c) No amount can be withheld from the earnings of
ajudgment debtor which he can prove is necessary for his
support or for the support of his family.

(d) If a judgment debtor wishes a court hearing to
prove that amounts should not be withheld from his
earnings because they are necessary for his support or for
the support of his family, he shall file with the levying
officer an original and one copy of the “judgment
debtor’s claim of exemption” and an original and one
copy of the “judgment debtor’s financial statement.” The
notice shall also advise the judgment debtor that the
claim of exemption form and the financial statement
form may be obtained at the office of the levying officer
who shall have the forms available at his office.

(e) Under Section 300 of the Labor Code, the
judgment debtor may revoke an assignment of wages or
salary to be earned after the time of the revocation unless .
the assignment is made pursuant to Section 4701 of the
Civil Code.

Comment. The actual form for the notice to the employee is
prescribed by the Judicial Council. See Section 723.120.
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§ 723.123. Form of claim of exemption

793.123. The “judgment debtor’s claim of exemption”
shall be executed under oath. The claim of exemption
shall indicate how much the judgment debtor believes
should be withheld from his earnings each pay period by
his employer pursuant to the earnings withholding order.
Comment. Although Section 723.123 requires that the claim

of exemption be executed “under oath,” this may generally be
done by a statement signed under penalty of perjury. See Section
9015.5. The actual form for the claim of exemption is prescribed
by the Judicial Council. See Section 723.120.

§ 723.124. Judgment debtor’s financial statement

793.124. The “judgment debtor’s financial statement”
“shall be executed under oath and shall include all of the
following information:

(a) Name, age, and relationship of all persons
dependent upon the judgment debtor for support.

(b) All sources of the judgment debtor’s earnings and
other income and the amounts of such earnings and other
income.

(c) All sources and the amounts of earnings and other
income of the persons listed in subdivision (a).

(d) A listing of all assets of the judgment debtor and
of the persons listed in subdivision (a) and the value of
such assets.

(e) All outstanding obligations of the judgment
debtor.

(f) Whether any earnings withholding orders are in
effect for the judgment debtor or the persons listed in
subdivision (a).

(g) Whether any orders made under Section 4701 of
the Civil Code are in effect for the judgment debtor or
the persons listed in subdivision (a).

Comment. Although Section 723.124 requires the financial
statement to be executed “under oath,” this may generally be
done by a statement signed under penalty of perjury. See Section
9015.5. The actual form for the financial statement is prescribed
by the Judicial Council. See Section 723.120.
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§ 723.125. Earnings withholding order

723.125. The “earnings withholding order” shall
include all of the following:

(a) The name and address of the judgment debtor
and, if known, his social security number.

(b) The name and address of the employer to whom
the order is directed.

(c) The court where the judgment was entered, the
date the judgment was entered, and the name of the
judgment creditor.

(d) The date of issuance of the writ of execution to the
county where the earnings withholding order is sought
and the date the writ is returnable under subdivision (a)
of Section 683.

(¢) The maximum amount that may be withheld
pursuant to the order (the amount of the judgment, plus
additional accrued items, less partial satisfactions, if any).

(f) A description of the withholding period and an
order to the employer to withhold from the earnings of
the judgment debtor the amount required by law to be
withheld or the amount specified in the order, as the case
may be, during such period.

(g) An order to the employer to pay over to the
levying officer at a specified address the amount required
to be withheld pursuant to the order in the manner and
within the times provided by law.

(h) An order that the employer fill out the
“employer’s return” and return it by first-class mail,
postage prepaid, to the levying officer at a specified
address within 15 days after service of the earnings
withholding order.

(i) An order that the employer deliver to the
judgment debtor a copy of the earnings withholding
order and the “notice to employee of earnings
withholding order” within 10 days after service of the
earnings withholding order; but, if the judgrment debtor
is no longer employed by the employer and the employer
does not owe him any earnings, the employer is not
required to make such delivery.

(j) The name and address of the levying officer.
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Comment. Section 723.125 specifies the information to be
included in the earnings withholding order. The form of the
order is prescribed by the Judicial Council. See Section 723.120.
Special forms are prescribed for earnings withholding orders for
taxes. See Section 723.081.

§ 723.126. Employer’s return

793.126. (a) The “employer’s return” shall be
executed under oath. The form for the return provided
to the employer shall state all of the following
information:

(1) The name and address of the levying officer to
whom the form is to be returned.

(2) A direction that the form be mailed to the levying
officer by first-class mail, postage prepaid, no later than
15 days afcer the date of service of the earnings
withholding order. :

(3) The name and address of the judgment debtor
and, if known, his social security number.

(b) In addition, the employer’s return form shall
require the employer to supply all of the following
information:

(1) The date the earnings withholding order was
served on the employer.

(2) Whether the judgment debtor is now employed by
the employer or whether the employer otherwise owes
him earnings.

(3) If the judgment debtor is employed by the
employer or the employer otherwise owes him earnings,
the amount of his earnings for the last pay period and the
length of this pay period.

(4) Whether the employer is presently required to
comply with a prior earnings withholding order and, if so,
the name of the judgment creditor who secured the prior
order, the levying officer who issued such order, the date
it was issued, the date it was served, and the expiration
date of such order.

(5) Whether the employer is presently required to
comply with an order made pursuant to Section 4701 of
the Civil Code and, if so, the court which issued such
order and the date it was issued and any other
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information the Judicial Council determines is needed to
identify the order.

(6) The name and address of the person to whom
notices to the employer are to be sent.

Comment. Section 723.126 specifies the information to be
included in the employer’s return. The form for the return is
prescribed by the Judicial Council. See Section 723.120. Although
Section 723.126 requires the employer’s return to be executed
“under oath,” this may generally be done by a statement signed
under penalty of perjury. See Section 2015.5.

§ 723.127. Employer’s instructions and withholding tables

723.127. (a) The Judicial Council shall prepare
“employer’s instructions” for employers and revise or
supplement these instructions to reflect changes in the
law or rules regulating the withholding of earnings.

(b) Except to the extent that they are included in the
forms required to be provided to the employer by the
levying officer, the Judicial Council shall publish and
provide to the levying officers copies of the employer’s
instructions and the withholding tables adopted pursuant
to Section 723.050.

Comment. Section 723.127 requires the preparation of
employer’s instructions that provide the employer with the
information he needs to comply with the law. The levying officer
provides the employer with a copy of the employer’s instructions
with the earnings withholding order. See Section 723.103.

§ 723.128. Judgment creditor’s notice of opposition

793.128. The “judgment creditor’s notice of
opposition to the claim of exemption” shall be executed
under oath and shall include all of the following:

(a) The name and last known address of the judgment
debtor and, if known, his social security number.

(b) The name and address of the judgment creditor.

(c) The date of mailing of the notice of claim of
exemption.

(d) The amount of the judgment debtor’s claim of
exemption which the judgment creditor claims is not
exempt.
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(e) The factual and legal grounds for the judgment
creditor’s opposition to the claim of exemption.

Comment. Section 723.128 specifies the information to be
included in the judgment creditor’s notice of opposition to the
claim of exemption. The form is prescribed by the Judicial
Council. See Section 723.120. Although Section 723.128 requires
the notice to be executed “under oath,” this may generally be
done by a statement signed under penalty of perjury. See Section
2015.5.

Article 7. Administration and Enforcement

§ 723.150. Rules

793.150. The Judicial Council shall adopt rules for the
administration of this chapter, including rules
prescribing the pay period or periods to which various
forms of prepaid or deferred earnings-are to be allocated
and the method of computing the amount to be withheld
from such forms of earnings under Section 723.050.

Comment. Section 723.150 requires that rules be adopted for
the administration of this chapter. Such rules include specific
requirements regarding the treatment of various forms of
prepaid and deferred earnings such as, but not limited to,
commissions, bonuses, retroactive pay increases, vacation
benefits, prepaid earnings, advances, and draw account
payments. Such rules should be consistent with federal
requirements under the Consumer Credit Protection Act of
1968. See Section 723.151.

§ 723.151. Liaison with federal administrator

723.151. The Judicial Council may perform all acts
required by the Administrator of the Wage and Hour
Division of the United States Department of Labor as
conditions to exemption of this state from the earnings
garnishment provisions of the Consumer Credit
Protection Act of 1968 (15 US.C. Secs. 1671-1677),
including, but not limited to: :

(a) Representing and acting on behalf of the state in
relation to the Administrator of the Wage and Hour
Division and his representatives with regard to any
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matter relating to, or arising out of, the application,
interpretation, and enforcement of the laws of this state
regulating withholding of earnings.

(b) Submitting to the Administrator of the Wage and
Hour Division in duplicate and on a current. basis, a
certified copy of every statute of this state affecting
earnings withholding, and a certified copy of any decision
in any case involving any of those statutes, made by the
Supreme Court of this state.

(c) Submitting to the Administrator of the Wage and
Hour Division any information relating to the
enforcement of earnings withholding laws of this state
which he may request.

Comment. Section 723.151 authorizes the Judicial Council to
do whatever is required by the federal administrator to obtain
and maintain a state exemption from the earnings garnishment
provisions of the Consumer Credit Protection Act. A similarly
broad grant of power as that contained in the first paragraph of
Section 723.151 is found in Government Code Section 25210
(county participation in Economic Opportunity Act of 1964).
Subdivisions (a), (b), and (c) are based on the language of 29
Code of Federal Regulations Section 870.55(a), requiring the
state administrator to act as liaison with the federal
administrator.

§ 723.152. Fraudulent withholding by employer

723.152. If an employer withholds earnings pursuant
to this chapter and, with the intent to defraud either the
judgment creditor or the judgment debtor, fails to pay
such withheld earnings over to the levying officer, the
employer is guilty of a misdemeanor.

Comment. Section 723.152 is based on Labor Code Section

997 (failure to make agreed payments to health, welfare, or
similar fund).

§ 723.153. Employer not to defer or accelerate
payment of earnings

723.153. (a) No employer shall defer or accelerate
any payment of earnings to an employee with the intent
to defeat or diminish the judgment creditor’s rights
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under an earnings withholding order issued pursuant to
the procedures provided by this chapter.

(b) If an employer violates this section, the judgment
creditor may bring a civil action against the employer to
recover the amount that would have been withheld and
paid over pursuant to this chapter had the employer not
violated this section. The remedy provided by this
subdivision is not exclusive.

Comment. Section 723.153 makes clear that an employer may
neither defer nor accelerate payment of earnings to an employee
in an attempt to avoid compliance with an earnings withholding
order and specifies the measure of damages in case of a violation.

§ 723.154. Remedies of judgment creditor; limitation
of employer’s liability

793.154. (a) If an employer fails to withhold or to pay
over the amount he is required to withhold and pay over
pursuant to this chapter, the judgment creditor may
bring a civil action against such employer to recover such
amount. The remedy provided by this subdivision is not
exclusive.

(b) Notwithstanding subdivision (a), an employer
who complies with any written order or written notice
which purports to be given or served in accordance with
the provisions of this chapter is not subject to any civil or
criminal liability for such compliance unless he has
actively participated in a fraud.

Comment. Section 723.154 authorizes suit by a creditor
against an employer both where the employer fails to withhold
properly and where he fails to pay over amounts withheld. This
remedy is independent of the procedure provided in Chapter 2
(Sections 717-723) of this part, and Section 723.154 makes clear
that supplemental proceedings under Chapter 2 are not a
prerequisite to suit by the creditor against the employer.
Whether or not the court can order the employer to withhold
and pay over in a Chapter 2 proceeding is a matter not dealt with
in the Employees’ Earnings Protection Law.

Subdivision (b) makes clear that an employer is protected
from liability where he complies with an order or written notice
which appears proper on its face. Occasionally, through mistake,
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inadvertence, or even deliberate misconduct, an employer may
be sent an order or notice which appears valid but which has
been improperly obtained or served. For example, a creditor
may fail to observe the 10-day moratorium on service of a second
earnings withholding order. See Section 723.107 and Comment
thereto. The employer is not required in such circumstances to
go beyond the document itself and is not subject to liability
where he complies with its directions and is not actively
participating in a fraud. The remedy of the injured party in such
a case is to proceed against the person who falsified the
document or who improperly obtained the document or caused
it prematurely to be served.

This section also makes clear that, where an employer is
complying with a prior order, he is not liable for failing to comply
with a subsequent valid order—even though the prior order is in
fact invalid—unless he is actively participating in a fraud.

GOVERNMENT CODE

§ 26750 (added). Fee under Employees’ Earnings
Protection Law

SEC. 8. Section 26750 is added to the Government
Code, to read:

26750. (a) The fee for serving an earnings
withholding order under the Employees’ Earnings
Protection Law, Chapter 2.5 (commencing with Section
723.010) of Title 9 of Part 2 of the Code of Civil
Procedure, including but not limited to the costs of
postage or traveling, and for performing all other duties
of the levying officer under that law with respect to such
levy is six dollars and fifty cents ($6.50).

(b) No additional fees, costs, or expenses may be
charged by the levying officer for performing his duties
under the Employées’ Earnings Protection Law, Chapter
2.5 (commencing with Section 723.010) of Title 9 of Part
2 of the Code of Civil Procedure.

Comment. Section 26750 provides for a one-time fee of $6.50
for performance of the levying officer’s duties under the
Employees’ Earnings Protection Law, Code of Civil Procedure
Sections 723.010-723.154.
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LABOR CODE

§ 300 (amended). Wage assignments

SEC. 9. Section 300 of the Labor Code is amended to
read:

300. (a) As used In this section, the phrase
“assignment of wages” includes the sale or assignment of,
or giving of an order for, wages or salary but does not
include an order or assignment made pursuant to Section
4701 of the Civil Code.

(b) No assignment of ; er erder for wages er salary |
earned or to be earned, shall be is valid unless all of the
following conditions are satisfied:

{a> Suek (1) The assignment is contained in a
separate written instrument, signed by the person by
whom the said wages or salary have been earned or are
to be earned, and identifying specifically the transaction
to which the assignment relates ; and .

) (2) Where sueh the assignment of; or erder for
wages or salery is made by a married person, the written
consent of the husband er wife spouse of the person
making sueh the assignment er erder is attached to sueh
the assignment er erder; and. No such consent is
required of any married person (i) after entry of a
Jjudgment decreeing his legal separation from his spouse

“or (ii) if the married person and his spouse are living
separate and apart after entry of an interlocutory
judgment of dissolution of their marriage, if a written
statement by the person making the assignment, setting
forth such facts, is attached to or included in the
assignment.

{e) (3) Where sueh the assignment or erder for wages
or salary is made by a minor, the written consent of a
parent or guardian of suek the minor is attached to sueh
order or the assignment s and .

44> (4) Where sueh the assignment of or order for
wages er salary is made by a person who is unmarried or
who is an adult or who is both unmarried and adult, a
written statement by the person making sueh the
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assignment e erder , setting forth such facts, is attached
to or included in sueh the assignment or erder;.

4e> (5) No other assignment er erder exists in
connection with the same transaction or series of
transactions and a written statement by the - person
making saek the assignment er erder to that effect; is
attached therete fo or included therein; and in the

assignment .

5 (6) A copy of sueh an the assngnment or erder and
of the written statement provided for in subdivisier {d)
hereef paragraphs (2), (4), and (5) , authenticated by a
notary public, shell have been is filed with the employer,
accompanied by an itemized statement of the amount
then due to the assignee 3

(Upmded—t—hatatsuehﬁmeAtthehmetbe
assignment is filed with the employer, no other
assignment eor erder for the paymert of any wages er
salary of the employee is subject to payment ; and no lewvy
en exeeution earnings withholding order against said his
wages or salary is in force. Any valid assignment; when
filed in aecordanee with the provisions eentained herein;
shall have priority with respeet to any subsequently filed
assignment or order or wbseqﬂeﬂ-t levy en exeeution:
Any pewer of attorney to assign or eolleet wages er salary
shell be reveeable at any time by the maker thereof

Ne assignment of; or oerder for wages er salary shall be
valid unless at the time of the maling thereef; sueh wages
or salary have been earned; exeept for the neeessities of
life end then enly to the person or persens furnishing
stieh neecessities of life direetly and then enly for the
amount needed to furnish sueh neeessities:

(c) A valid assignment of wages in effect at the time
an earnings wzthbo]dmg order is served suspends the
operation of the earnings withholding order until after
the end of the pay period during which the earnings
withholding order is served. Thereafter the employer
shall withhold from the employee’s wages or salary
pursuant to the earnings withholding order without
regard to whether the assignment remains in effect.

(d) Under any assignment of ; er erder for wages er
selary to be earned, a sum not to exceed 50 per centum
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of the assignor’s wages or salary ; and net te execed 26 per
centum of the assigner’s wages or salary; upen the
shewing that sueh wages or salary are neeessary for the
suppoit of his mether; father; spouse; ehildren or ether
members of his family; residing in this State end
, i in whele er in part by his laber; shall be
withheld by, and be collectible from, the assignor’s
erilployer at the time of each payment of such wages or
salary. = ,

(e) The employer shell be is entitled to rely upon the
statements of fact in the written statement provided for
in subdivisiens (&) end ey hereef paragraphs (2), (4),
and (5) of subdivision (b), without the necessity of
inquiring into the truth thereof, and the employer shall
incur no liability whatsoever by reason of any payments
made by him to an assignee under any assignment er
erder; in reliance upon the facts so stated.

(f) An assignment of wages to be earned is revocable
at any time by the maker thereof. Any power of attorney
to assign or collect wages or salary is revocable at any
time by the maker thereof No revocation of such an
assignment or power of attorney Is effective as to the
employer until he receives written notice of revocation
from the maker. , :

(g) No assignment of er erder for wages er salary,

.earned or to be earned, shalt be is valid under any
circumstances ; if the wages or salary earned or to be
earned are paid under a plan for payment at a central
place” or places established under the provisions of
Section 204a ef this eede .

(h) This section shalt does not apply to deductions
which the employer may be requested by the employee
to make for the payment of life, retirement, disability or
unemployment insurance premiums, for the payment of
taxes owing from the employee, for contribution to funds,
plans or systems providing for death, retirement,
disability, unemployment, or other benefits, for the
payment for goods or services furnished by the employer
to the employee or his family at the request of the
employee, or for charitable, educational, patriotic or
similar purposes.
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(i) No assignment of wages or salary shall be valid
unless at the time of the making thereof, such wages or
salary have been earned, except for necessities of life and
then only to the person or persons furnishing such
necessities of life directly and then only for the amount
needed to furnish such necessities.

Comment. Section 300 is amended to make the section
consistent with the Employees’ Earnings Protection Law (Code
Civ. Proc. § 723.010 et seq.).

Subdivision (a). Subdivision (a) makes clear that the
shortened phrase “assignment of wages” continues prior law as
to the kind of instrument dealt with in this section and clarifies
the relationship between Section 300 and Civil Code Section 4701
(wage assignment for support).

Subdivision (b). Paragraphs (1) through (6) of subdivision
(b) continue generally without substantive change provisions
formerly contained in Section 300. A sentence has been added to
paragraph (2) to provide a limited exception from the
requirement of spousal consent. Paragraph (7) continues
without substantive change a provision formerly contained in
Section 300 except that the former reference to the attachment
or levy on execution against wages or salary is replaced by a
reference to an earnings withholding order to conform to the
procedure provided by the Employees’ Earnings Protection
Law, and the former reference to priority of wage assignments
has been superseded by paragraph (7) and subdivision (c).

Subdivision (c). Subdivision (c) clarifies the relationship
between a valid wage assignment and a subsequently served
earnings withholding order. Where a wage assignment is in
effect and an earnings withholding order is served, the employer
shall not withhold pursuant to the order until after the end of the
pay period during which the order was served. Thus, the wage
assignment is, in effect, given an exclusive preference for that
pay period and the debtor is given an opportunity to put his
affairs in order. Such action may include revoking the wage
assignment as to unearned wages pursuant to subdivision (f).
Even where the debtor revokes the wage assignment prior to the
end of the pay period (but after receipt of an earnings
withholding order), the operation of the order is suspended until
after the current pay period. Hence, the debtor is afforded an
opportunity to retain his unearned wages for the current pay
period only. After such moratorium, the earnings withholding
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order has a priority over the assignment if the latter remains in
effect. The unlimited preference formerly given to an
assignment of unearned wages or salary is not continued because
this preference would permit a judgment debtor to give
preference to one creditor and to defeat the claims of other
creditors who seek to collect on their judgments under the
Employees’ Earnings Protection Law.

Subdivision (d). See the Comment to subdivision (f).

Subdivision (e). Subdivision (e) continues the substance of a
provision formerly found in Section 300 and extends the scope of
the former provision to cover the statement provided for in
paragraph (2) of subdivision (b).

Subdivision (). The first sentence of subdivision (f), which
makes an assignment of unearned wages or salary revocable at
any time by the maker thereof, replaces a portion of the former
provision of Section 300 which restricted the amount of unearned
wages or salary that could be assigned. The former 50-percent
limitation on the amount of wages or salary that can be assigned
has been continued in subdivision (d). The former 25-percent
“hardship” - limitation has not been continued because
subdivision (f) permits the person making the assignment of
wages or salary to be earned to revoke the assignment at any
time. Thus, where an assignment becomes too onerous,
especially after service of an earnings withholding order, the
assignment may be revoked. The delayed preference given the
earnings withholding order under subdivision (c) will generally
require persons having judgments, including support orders, to
use the procedure provided in the Employees’ Earnings
Protection Law—rather than Section 300—to enforce their
judgments; but it avoids conflict between wage assignments and
orders issued pursuant to the Employees’ Earnings Protection
Law.

Subdivisions (g), (h), and (i). Subdivisions, (g), (h), and (i)
continue without substantive change provisions formerly
contained in Section 300. It should be noted that the
inapplicability of Section 300 to the deductions referred to in
subdivision (h) means not only that compliance with the
formalities and limitations provided in Section 300 is not required
but also that Section 300 provides no special preference for such
deductions.
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WELFARE AND INSTITUTIONS CODE

§ 11489 (technical amendment)

SEC. 10. Section 11489 of the Welfare and
Institutions Code is amended to read:

11489. After judgment in any court action brought to
enforce the support obligation of an absent parent
pursuant to the provisions of this chapter, & writ of
exeettion may be issued against enefhalf of the earnings
of the absent parent due or ewing for his personal
serviees and no elairn for exemption shall be effeetive
axainst the enforeement of sueh writ of exeeution the
court may order an assignment of wages pursuant to
Section 4701 of the Civil Code .

Comment. Section 11489 has been amended to conform to
changes made by Chapter 2.5 (commencing with Section
723.010) of the Code of Civil Procedure and Civil Code Section
4701. See Code Civ. Proc. § 723.031 and the Comment thereto.

TRANSITIONAL PROVISIONS

SEC. 11. Any levy of a writ of execution against the
-earnings of an employee pursuant to Section 682.3 of the
Code of Civil Procedure that has been served on the
employer prior to January 1, 1977, shall be given effect
after the operative date of this act to the same extent as
it would have been given effect had this act not been
enacted, and the law in effect prior to the operative date
of this act shall govern such levy. No earnings
withholding order served pursuant to this act on or after
January 1, 1977, shall be given any effect during the
period that a levy made pursuant to a writ of execution
against thé earnings of an employee pursuant to Section
682.3 of the Code of Civil Procedure has been given -
effect, and any earnings withholding order served on an
employer during the period such a levy is in effect shall
be ineffective.
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OPERATIVE DATE

SEC. 12. This act shall become operative on January
1, 1977. The Judicial Council, the state agencies
concerned with the implementation of Article 4
(commencing with Section 723.070) of Chapter 2.5, of
Title 9, of Part 2 of the Code of Civil Procedure, and the
court clerks and levying officers shall, prior to that date,
take all measures necessary in order that the provisions
of this act may be implemented on January 1, 1977.
Comment. The operative date of this act is delayed until
January 1, 1977, to allow sufficient time for state and local public
officials and the public to become familiar with the new law and
to develop the necessary forms and procedures.

MANDATED LOCAL COSTS PROVISION

SEC. 13. Notwithstanding Section 2231 of the
Revenue and Taxation Code, there shall be. no
reimbursement pursuant to that section nor shall there
be an appropriation made by this act because
self-financing authority is provided in this act to cover
such costs.

PARTIAL INVALIDITY

SEC. 14. Ifany provision of this act, or the application
thereof to any person or circumstance, is held invalid, the
remainder of the act or the application of such provision
to other persons or circumstances, shall not be affected
thereby.

(703-800 blank)
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